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P-R-O-C-E-E-D-I-N-G-S1

(10:00 a.m.)2

CHAIRPERSON GRIFFIS: Without any further3

delay, let me call to order the 15 October 2002 public4

hearing of the Board of Zoning Adjustments of the5

District of Columbia. That makes it official.6

My name is Geoff Griffis. I am7

chairperson today. Also with me are: the vice8

chairman, Ms. Anne Renshaw; Mr. Curtis Etherly. Mr.9

Hannaham is representing the Zoning Commission today.10

And representing the National Capital Planning11

Commission is Mr. Zaidain. We are fully represented12

and supportive of the Office of Zoning staff: Ms.13

Bailey and Mr. Moy. And Corporation Counsel is also14

with us.15

Copies of today's hearing, et cetera, are16

available to you. They're at the table where you17

entered into the hearing room. Please pick it up.18

And you can see the order of the cases that we will19

take up today.20

Also please be aware that all proceedings21

today are being recorded. Therefore, there are22

several things. First, we when coming forward to23

speak to the Board, you need to fill out two witness24

cards. Those witness cards go to the recorder, who is25
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sitting to my right.1

Secondly, you will have to in order to be2

on the record speak into a microphone. That3

microphone needs to be on. Also, the Board, as4

always, will not tolerate any disruptive noises or5

actions in the hearing room during the public hearing6

and proceedings.7

Lastly, I would ask that everyone turn off8

their cell phones and beepers at this time so as not9

to disrupt any of the proceedings.10

The order of procedures today is for11

special exception and variances will be, first,12

statement of witnesses by the applicant. Second will13

be government reports, for instance, Office of14

Planning and the other attendant government agency15

reports to the application. Third, we will hear from16

the Advisory Neighborhood Commission in which the17

property is located. Fourth would be parties or18

persons in support of the application. Fifth would be19

parties or persons in opposition. And, sixth,20

finally, we will hear any rebuttal testimony and21

closing remarks by the applicant.22

Cross-examination of witnesses is23

permitted by the applicant or parties. The ANC within24

which the property is located is automatically a party25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

6

in the case.1

The record will be closed at the2

conclusion of each case except for any materials that3

are specifically requested by the Board. And we will4

be very clear on what is to be submitted and when it5

is to be submitted to the Office of Zoning. After6

that, the record will be closed officially. And no7

other information will be accepted. It is kind of8

common sense, but we have to say it anyway.9

The Sunshine Act requires that the public10

hearing on each case be held in the open and before11

the public. The Board may, consistent with its12

procedures and the Sunshine Act, enter into executive13

session during or after a public hearing on a case in14

order for deliberating and reviewing the record on the15

case.16

The decision of the Board in contested and17

all cases is to be based exclusively on the public18

record. And, therefore, to avoid any appearance to19

the contrary, we ask that you not engage Board members20

in conversation.21

I believe we are ready to consider any22

preliminary matters for this morning's cases.23

Preliminary matters are those which relate to whether24

a case will be heard today, such as postponements,25
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withdrawals, continuances, or whether proper and1

adequate notice has been given.2

Let me ask staff if they have any3

preliminary matters for the Board at this time.4

MS. BAILEY: Mr. Chairman, members of the5

Board, good morning.6

CHAIRPERSON GRIFFIS: Good morning.7

MS. BAILEY: No, Mr. Chairman, staff does8

not have any at this time.9

CHAIRPERSON GRIFFIS: Very well. Does10

anyone here representing any of the applications have11

any preliminary matters for the Board at this time? I12

can speak slower if that wasn't clear.13

(No response.)14

CHAIRPERSON GRIFFIS: Very well. Let us15

call our first case of the morning, then.16

MS. BAILEY: Application number 16926 of17

Columbia/2440 Venture LLC, pursuant to 11 DCMR 3103.2,18

for a variance from the residential recreation space19

requirements under section 773, and a variance from20

the rear yard requirements under section 774, and21

pursuant to 11 DCMR 3104.1 for a special exception22

from the roof structure provisions under section 411,23

to allow the construction of an apartment house with24

ground floor retail in the C-2-C district at premises25
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2400 M Street, Northwest, Square 25, Lot 808.1

Please stand to take the oath.2

(Whereupon, witnesses in the case were3

duly sworn.)4

MR. QUIN: Good morning, Mr. Chairman,5

members of the Board.6

CHAIRPERSON GRIFFIS: Good morning.7

MR. QUIN: For the record, my name is8

Whayne Quin with Christine Shiker of Holland and9

Knight. We represent the applicant in this case.10

This application seeks approvals to allow a 334-unit11

apartment house at 2400 M Street, Northwest.12

That is at the southwest corner of 24th13

and M. The applicable zoning, C-2-C, permits 2.0 FAR14

of commercial, but in this case, as the testimony will15

show, the building is almost entirely residential,16

devoted to larger units. You may have seen the17

article in the paper this morning, the Metro section,18

dealing with the need for larger units.19

In this particular case, we have an20

average of about 1,100 square feet per unit as an21

average. And it's designed to foster home ownership,22

which is what the neighborhood really wants.23

In effect, one might say that the24

applicant is foregoing the commercial opportunity to25
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make sure you fit something in the market that is1

appropriate.2

It is really Phase II of a project which3

some of the Board members may remember at 25th and M4

Street. The Board approved and the ANC supported a5

project for additional residential on top of a medical6

office building.7

I am very pleased to report that ANC-2A8

has voted unanimously to support this application and9

to specifically the relief, all of the relief, that10

has been requested before the Board. I think it is a11

very well-reasoned resolution and hope you will agree12

it should be in the record.13

And, very importantly, the abutting14

property owner, which is the only private property15

owner immediately to the south, the owners of the16

Columbia Hospital site, the Columbia Hospital for17

Women site, unanimously support this project and the18

two variances and special exception relief that is19

sought. That is in the record as a dated letter20

October 10.21

We are not aware of any opposition to this22

case. OP supports two areas of relief and makes no23

recommendation with another area of relief. I will24

address that as the witnesses will today.25
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CHAIRPERSON GRIFFIS: I am sorry to1

interrupt you. The October 10th letter that you just2

referenced came in on its own. Is that correct?3

MR. QUIN: Yes.4

CHAIRPERSON GRIFFIS: Okay. Board5

members, do you have that? I note of its existence,6

but we are going to get a copy in for our records and7

make sure that it is in the official record. Don't8

worry about that now. We are just going to make note9

of it. Continue on.10

MR. QUIN: I will even quote from it in a11

moment. We have three limited areas of relief, two12

variances and a special exception, all of which we13

believe are relatively minor. They will be addressed14

by our witnesses. I would like just to outline for15

the Board to set the framework for the case, the three16

areas of relief.17

The first is a variance from the strict18

application of residential recreation space. In this19

zone, there is a 15 percent requirement applicable to20

the gross floor area of a residential development.21

And this application calls for 11 percent of the total22

gross floor area.23

The site is unusually large. It is over24

1.2 acres in a highly urban setting with other25
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recreational facilities nearly. The applicant will be1

providing almost 39,000 square feet of carefully2

planned residential recreational space. That is a3

very large amount.4

So the requirement is large. And, as the5

testimony will show, there simply is no other place to6

put it. That is all the way from the roof down.7

There is also a subsoil problem with bedrocks. So8

they can't go reasonably any farther down.9

The second area of relief is a variance10

from the rear yard requirements. In this zone, the11

rear yard requirement is 15 feet. What the applicant12

is seeking is a two-feet projection. In fact, the13

rear wall of the building is 15 feet removed, but14

there are 5 projecting bays. Those bays are up above15

13 feet going up.16

So that the entire facade, about 5017

percent, a little under 50 percent, is on the 15-foot18

requirement. But the projection is only two feet,19

leaving a 13-foot rear yard.20

The adjoining property owners support21

these bays. They specifically stated in their letter22

because it provides relief and articulation for the23

building and enhanced the views of the development,24

which is in the letter dated October 10. They also25
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talked about the views from 24th Street.1

There are, as you will see in the plans2

and the evidence will show, bay windows on M Street,3

on 24th Street. And these would balance. Again, we4

are only talking about a 15 percent variance or 2 feet5

into the 15-foot rear yard for about 50 percent of the6

rear wall.7

The testimony in this case and for that8

particular variance is one of practical difficulties9

and deals with when the strict application would be,10

quote, "unduly burdensome." It is not an undue11

hardship case. There is a reference in one of OP's12

reports that says that that may be the applicable13

test, but that is not the test.14

Here we have a combination of factors that15

create the practical difficulty. The size of the16

site, as Mr. Bartley will testify, is large. It's17

very deep. And the requirements of recreation space18

combine with the depth and size to make this a19

problem, the site a problem, especially when you are20

trying to configure a building with a double loaded21

corridor in a quadrangle relationship because you sure22

are not going to build economically a single loaded23

corridor.24

So you have to figure out what is the25
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minimum dimension from the depth of the units, which1

will be described by Mr. Bartley.2

CHAIRPERSON GRIFFIS: If I could interrupt3

you just so I understand, when you talk about a double4

loaded corridor, does that mean that the corridor is5

running down the middle and there are units on each6

side? Is that correct?7

MR. QUIN: That is correct, meaning that8

the depth for a marketable unit has to go from the9

wall to the hallway in the two directions.10

CHAIRPERSON GRIFFIS: Indeed. Does11

everyone understand that? Good.12

MR. QUIN: The third area relief is a13

special exception that relates to the roof structures.14

First I would like to say I don't even think we15

should be seeking that relief. I don't think it is16

necessary on the regulations, but --17

CHAIRPERSON GRIFFIS: It is hard to18

believe with how well that is written that there would19

be any confusion.20

MR. QUIN: Well, if you look at 411.4, it21

clearly says that you can have more than one penthouse22

enclosure when you need elevated core. But we were23

talking to the previous acting zoning administrator --24

I have to be accurate in what I am saying -- who25
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suggested that because there were stairwells in two of1

the penthouses, that we probably should get BZA2

relief. Since we were coming anyway --3

CHAIRPERSON GRIFFIS: You might as well.4

MR. QUIN: -- we might as well put it out5

there in case just to clean it up. I, frankly, don't6

think the relief is required.7

CHAIRPERSON GRIFFIS: Anything else we8

want to lump on, then, while we are here? Indeed. In9

fact, let me go to this because it will come up, but10

when you read 411.4, first of all, it starts out,11

"When roof levels vary by one-fourth." So obviously12

they are looking at if you have differing heights in13

different buildings, different penthouse --14

MR. QUIN: Or more.15

CHAIRPERSON GRIFFIS: -- or more or when16

separate elevator cores are required, there may be one17

enclosure for each elevator core at each roof level.18

So it seems to then tie back to roof levels again and19

do away with the fact that you may have separation of20

elevator cores. Anyway, I didn't find that the most21

--22

MR. QUIN: Enlightening.23

CHAIRPERSON GRIFFIS: -- direct and24

well-written section. However, I think we will get25
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through that.1

MR. QUIN: We have many cases where by2

virtue of the distances between required cores -- and3

you have to have vertical circulation to serve the4

apartment at certain points. And this is so big that5

you need three.6

CHAIRPERSON GRIFFIS: And this Board is7

not unfamiliar, first of all, with the building8

requirements that obviously require separation of9

stairs, but also we see I think a lot more of this in10

residential, where perhaps two stairs may be required,11

but based on the distances within buildings, you are12

putting more egress stairs in. So okay.13

MR. QUIN: Okay. Well, that completes my14

opening statement. We do have exhibits that have been15

filed in the record, and our statement is rather16

complete. Unless there are questions, I would like to17

start with our first witness.18

CHAIRPERSON GRIFFIS: Questions from the19

Board?20

(No response.)21

CHAIRPERSON GRIFFIS: Let's go.22

MR. QUIN: I would like to first call Mr.23

Stewart Bartley as an expert in residential24

development. Mr. Bartley has qualified before as an25
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expert in this area and specifically on the last case1

at 25th and M Streets. So at this point, I would like2

to call Mr. Bartley.3

CHAIRPERSON GRIFFIS: What year was that4

case?5

MR. QUIN: March of 2001. It was BZA case6

number 16687.7

CHAIRPERSON GRIFFIS: Very well.8

MR. QUIN: And so I would like to submit9

Mr. Bartley as --10

CHAIRPERSON GRIFFIS: Mr. Bartley's resume11

has been submitted. Board members, any question for12

Mr. Bartley? And I'm sorry. He is being submitted as13

an expert witness in?14

MR. QUIN: Residential development.15

CHAIRPERSON GRIFFIS: Residential16

development. Indeed. I don't see any concerns that17

might knock him out of the running as an expert18

witness. Board members, any other comments or19

questions? Ruling? Nothing, huh?20

(No response.)21

CHAIRPERSON GRIFFIS: Very well. Then I22

think the Board can take it as a consensus, the23

acceptance of Mr. Bartley as an expert witness in24

residential development.25
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MR. BARTLEY: Thank you, Mr. Chairman and1

members of the Board. That's actually my favorite2

part, being qualified as an expert. It is something I3

very much appreciate. Thank you.4

CHAIRPERSON GRIFFIS: We are working on5

the name tags and plaques.6

MR. BARTLEY: My name is Stewart Bartley.7

I am managing director of the residential division,8

JBG Residential, which is part of the JBG Companies.9

As many of you know, the JBG Companies is10

a full-service real estate development and investment11

firm that is active throughout the metro area. It is12

locally owned and operated and has been here for about13

40 years.14

The residential division is one of the15

more active developers of urban residential real16

estate at this time. We currently have seven17

residential developments in the District of Columbia,18

three of which are now under construction. Those are19

7 of 17 residential developments throughout the metro20

area.21

Also, we own and operate about 3,00022

units, plus or minus, in the metro area, including 223

in the District of Columbia which are a stone's throw24

from this site, being the Winston House and 240125
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Pennsylvania Avenue.1

Our partner, financial partner, in this2

project is Equity Residential Properties Trust, which3

is one of the largest, if not the largest, real estate4

investment trust that specializes in multi-family5

housing in the country.6

The project that we have before you today7

is at 2400 M Street. It is the southwest corner. It8

is currently a parking lot. Across the street, there9

are three hotels on the other corners: the Park10

Hyatt, the Westin, and the Monarch.11

We have 333 units, I thought, although I12

think we said 334, 333 units plus about 8,000 square13

feet of street-level retail in a 10-story structure.14

I am looking at the architect to make sure I don't15

misstate any of those.16

CHAIRPERSON GRIFFIS: We will correct you.17

We read the --18

MR. BARTLEY: Thank you. Thank you. I19

will speed up, then.20

We are cautiously optimistic, although I21

want to make clear we are certainly not making any22

promises. It is not a done deal by any stretch of the23

imagination, but we are cautiously optimistic that we24

will have a below-grade grocery store in this project.25
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CHAIRPERSON GRIFFIS: What kind of square1

footage on the grocery store?2

MR. BARTLEY: About 25,000 square feet.3

As Mr. Quin mentioned, there are three4

areas of relief. Again, I will actually concentrate5

on my testimony on the rear yard setback. I will6

touch on the other two, but I think the Office of7

Planning report was very articulate with regard to8

those items.9

CHAIRPERSON GRIFFIS: Let me interrupt you10

just for a quick question. Is your belief that you11

are maximizing the street frontage retail of this12

project?13

MR. BARTLEY: Yes, we do believe we are.14

You can see, I believe, there. The orangish colored15

areas are the street-level retail and the green area,16

which, really, the only other potential for17

street-level retail is the lobby and some of the18

amenity space for the apartment building. We very19

much wanted to have a prominent entrance on the corner20

for the apartment building.21

CHAIRPERSON GRIFFIS: Indeed.22

MR. BARTLEY: So what we are trying to do,23

again, with the grocery store concept is to, in24

addition to that orange area, create a level below25
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grade wherein you would enter at the street level.1

You would have the option of entering at the street2

level or entering at the first level of the parking3

garage to visit the main level of the grocery store.4

CHAIRPERSON GRIFFIS: I see.5

MR. BARTLEY: First a couple of overall6

comments about the project. One main practical7

difficulty in this project, which Mr. Quin touched on,8

the site is zoned C-2-C, basically permitting9

two-thirds residential and one-third commercial.10

Our ability to incorporate 333 units in11

the project was one of the reasons that really enabled12

us to justify for going one-third commercial on this13

site. So that is an important point that I will touch14

on a little bit more as we talk about alternatives to15

the two-foot projection in the rear yard.16

The other thing I want to touch on is17

that, believe it or not, we really do try not to come18

before the BZA on every project.19

CHAIRPERSON GRIFFIS: You're not trying to20

hurt our feelings now, right?21

MR. BARTLEY: I know you don't believe22

that because I think you may have heard that statement23

from me before. The relevance to this case goes to24

the efforts that the design team and development team25
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have put forth in trying to come up with alternatives1

to not come before the BZA and to actually comply with2

not only the spirit but the letter of the zoning3

regulations.4

In fact, I am frequently in trouble and am5

deathly in trouble on this particular project with Ben6

Jacobs, who is the J of JBG, our managing partner, for7

coming to the BZA late in the process. The reason we8

come late -- and it is very difficult to convey to the9

Board, to Office of Planning about the number of10

iterations that are in the trash can on a project like11

this, but that is an important point that, again, we12

want to touch on, especially with respect to the rear13

yard setback.14

I want to touch on the other two items15

very briefly: the residential recreation space. Many16

of you may have heard my speech about residential17

recreation space and how I believe that, really, the18

market should dictate that, as opposed to the zoning19

regulations. The Zoning Commission did see fit to20

reduce that requirement from 15 percent to 5 percent21

in the downtown development district, which we22

heartily supported.23

We believe that, even at the ten-plus24

percentage that we have in this project, this from a25
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market point of view has an outstanding amenity1

package. We have a pool on the roof. We have a roof2

deck, all of which our architect will describe in more3

detail. We are using substantially all of the roof4

area.5

We have what we hope will be a wonderful6

landscaped courtyard, although we haven't developed a7

landscape plan today to show you. But it is green, at8

least, in that.9

And we have a fitness center, a party10

room. Quite frankly, were we to need to be forced to11

add more recreational space, we don't know what we12

would do with it.13

I am also a firm believer that in this14

location, the neighborhood and everything that the15

District of Columbia have to offer in terms of the16

mall and museums and restaurants are really the17

driving force behind enticing people to live in the18

west end.19

CHAIRPERSON GRIFFIS: With your20

residential rec, I think I would agree a little bit.21

I don't think that the market should determine because22

the market changes yearly. We ought to have some23

definitive direction. But we ought to be able to24

reevaluate the importance or the function of25
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residential recreation.1

I think the market can inform the2

regulations. I think clearly you are putting in a3

substantial amount, over 39,000 square feet. And your4

submission also talks about the general site and the5

amenities and outside space.6

Clearly this was done previously to remedy7

a situation where families were living in commercial8

zones that wouldn't have outside space. D.C. isn't9

necessarily laid out like Manhattan is.10

But, if I recall correctly, in your11

submission you have a park to the north, which I12

believe has recreational areas, tennis courts, and13

open fields, and then you have also talked about some14

of the other, Rock Creek Park, adjacent, and some of15

the other amenities.16

MR. BARTLEY: Yes, that is correct. There17

are substantial amenities in the neighborhood. Just18

by way of comparison, we are currently under19

construction with a 412-unit property, 21-story20

high-rise in Ballston called Arlington Gateway. The21

amenity package at this 333-unit project is22

substantially better, I believe, than that.23

CHAIRPERSON GRIFFIS: Well, it should be.24

It is in a more prestigious place.25
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MR. BARTLEY: That should sell itself.1

CHAIRPERSON GRIFFIS: Right.2

MR. BARTLEY: So, again, I will be glad to3

answer any more questions about the residential4

recreation space, but, again, I think the Office of5

Planning report speaks to that very well.6

The rooftop stretches, I'll have to agree7

with our counsel. I think that is a very arcane8

regulation. I wouldn't even begin to try to explain9

why we are here other than to say for us, generally10

where it is feasible, it is very important to get our11

customers, residents, on the roof to use that as a12

recreation space. Again, that is something that we13

would do absent regulation where there is enough roof14

space and there is an ability to get people up and15

down from the roof.16

The other thing, I'll point out a17

statement of the obvious. It is a large building. So18

I am sure that has something to do with the fact that19

we have three rooftop structures.20

I have exhausted my knowledge of rooftop21

structure regulations. The rear yard setback, I am22

going to focus most of my time on the rear yard23

setback. Again, we are faced with the practical24

difficulty of putting 333 units on the site with25
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marketable room sizes and from a market rate1

standpoint.2

As the Office of Planning report points3

out, while the site at first glance is a wide open4

parking lot, it is a square and it is fairly level,5

one would think that that would not present too many6

challenges. And, frankly, it wouldn't for an office7

building. If this site were zoned for office, we8

wouldn't be here, certainly not talking about these9

issues. It is an excellent office building site.10

Where we run into challenges is, as you11

will see and Mr. Dixon will discuss in more detail,12

the challenges of placing an apartment building on the13

site while maintaining sufficient light and air for14

the units and keeping a courtyard that is of a15

substantial size to allow for that light and air and16

then also in developing units that are large enough to17

meet market standards for this level of rent.18

I might also add that in all of our19

apartments and, in particular, these in the west end,20

we are designing them with an eye towards condominium21

conversion. We know that there is a market for22

permanent residents in that area of town. We know the23

neighborhood really wants more permanent residents.24

We have tried to listen very carefully to25
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the ANC in terms of designing relatively large units1

and a unit mix that is skewed toward larger units and2

specifically minimizing the number of studios,3

efficiency apartments, that are in there.4

In our submissions, you will see quite a5

bit of discussion about minimum acceptable room sizes.6

Ideally we like to have living rooms and dining rooms7

that are 23 feet deep from the kitchen counter to the8

outside wall.9

In the more urban environments, such as10

the District of Columbia, we view about 19 feet as the11

market standard. You will see and, again, Mr. Dixon12

will point out the facade in question is one wherein13

we only have 17 feet, 9 inches in those locations in14

many of the units.15

This room size business is not rocket16

science. It is all about furniture placement and17

furniture placement for established residents, as18

opposed to me, for example, when I rented my first19

apartment, wherein all I needed was space to put the20

stereo and maybe a bean bag chair.21

This is for our target market, we really22

need space for dining room furniture and a sofa and an23

entertainment center and then, ideally, additional24

chairs and perhaps end tables.25
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You will see they are hard to see from a1

distance, but there is actually furniture placement on2

this floor plan drawing. And you will --3

CHAIRPERSON GRIFFIS: You have submitted4

B4, which is a unit showing window reduction, but it5

also shows furniture layout.6

MR. BARTLEY: Yes.7

CHAIRPERSON GRIFFIS: I am not sure. Is8

this a typical unit?9

MR. BARTLEY: You may be referring to one10

of the alternatives, which I will get to in a moment,11

which is a window reduction.12

CHAIRPERSON GRIFFIS: I see.13

MR. BARTLEY: But in the 17 feet, 914

inches, you can get the sofa, you can get the dining15

room, but you can't get the extra chair, as an16

example. You can see that if you study these floor17

plans. So ideally we would like to be able to get a18

sofa and additional chair.19

MEMBER ETHERLY: Mr. Bartley?20

MR. BARTLEY: Yes?21

MEMBER ETHERLY: If I could interrupt just22

very briefly? You also mentioned the issue of keeping23

an eye towards condo conversion. Are those24

measurements that you noted the ideal being 23 feet as25
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you look at kind of more urban or D.C. market you're1

looking at about 19? Are those measurements also2

applicable to condo sized units or are you looking at3

a slightly different size in terms of the ideal there?4

MR. BARTLEY: We believe that these will5

be marketable as condominium units. We might make6

them a tad larger still if we were definitely going to7

shelve them out of the box.8

That is always a tricky mix, as you may9

know, because if they are too large, for example, like10

2401 Pennsylvania Avenue, which I mentioned earlier,11

the units there are very large, they're spectacular,12

and the rents go up to $6,000. So we don't want to13

overshoot the market.14

The alternatives -- oh, I might also add15

that providing some articulation in this facade was16

also a very important goal for us and I believe for17

the neighborhood and for our neighboring property18

owner. Again, I will get the letter from Trammell19

Crow in a moment.20

While it is a rear yard, it is a very21

prominent rear yard. And it will become, we expect,22

even more prominent as the former Columbia Hospital23

for Women is redeveloped; in particular, that it is24

probably very likely that that section will be25
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reconfigured that is immediately adjacent to us.1

The alternative of having a flat wall that2

is 230 feet, I believe, is not very appealing in our3

minds from an aesthetic point of view. So we feel4

like that providing some sort of articulation is5

important. And in this instance, we have chosen to6

try to do it in harmony with the other two street7

front facades.8

CHAIRPERSON GRIFFIS: Let me see if I9

understand what you are saying. First of all, the10

rear yard that we are talking about on the colored11

plan is on the bottom of the sheet.12

MR. BARTLEY: That is correct, yes.13

CHAIRPERSON GRIFFIS: What you are saying14

is that runs for 230 feet, right?15

MR. BARTLEY: Yes.16

CHAIRPERSON GRIFFIS: So the entire facade17

runs 230 feet. We are kind of looking at elevation18

here. By adding bays, you are breaking up the mass of19

the back of that building?20

MR. BARTLEY: Yes. And you can actually21

see it. Although it is not the same facade, this is22

looking at 24th Street. This is looking west on M23

Street. And you can --24

CHAIRPERSON GRIFFIS: So when you break it25
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up, it means that it is easier to deal with from a --1

MR. BARTLEY: Visual point of view.2

CHAIRPERSON GRIFFIS: -- visual3

perspective? It doesn't look like a big back end of4

an office building?5

MR. BARTLEY: Correct.6

CHAIRPERSON GRIFFIS: And if I am7

understanding you correctly, also the bays are similar8

on the two other facades. So you are actually9

creating a building with three one might say primary10

facades. Is that correct?11

MR. BARTLEY: That was the objective, to12

try, again, while it is technically a rear yard. We13

didn't want to make it look like the back of the14

building to the extent possible.15

CHAIRPERSON GRIFFIS: So you are treating16

it as if it is a street-fronted elevation?17

MR. BARTLEY: Yes, yes.18

CHAIRPERSON GRIFFIS: And the materials19

are similar as they turn the corner?20

MR. BARTLEY: Yes. We just happen to have21

materials here today.22

CHAIRPERSON GRIFFIS: You just knew I23

would ask. So we are looking at a pre-cast, a stone,24

and a brick.25
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MR. BARTLEY: Yes.1

CHAIRPERSON GRIFFIS: We can turn it2

around.3

MS. BAILEY: Mr. Chairman, the --4

CHAIRPERSON GRIFFIS: I don't think you5

are going to submit those for the record, are you?6

MS. BAILEY: Exactly.7

CHAIRPERSON GRIFFIS: That was probably8

what you were going to say. Yes. We don't want to9

lug those around. Fabulous. Okay. So we get a clear10

idea. What we can see, in fact, we have a rendered11

piece, too.12

VICE CHAIRPERSON RENSHAW: Perhaps these13

could be described.14

CHAIRPERSON GRIFFIS: Do we want to get15

into that or do we want to take that up with the16

architect? It's your call.17

MR. BARTLEY: Durwood Dixon could probably18

articulate that better than I.19

CHAIRPERSON GRIFFIS: Why don't you finish20

your --21

MR. BARTLEY: Why don't I finish?22

CHAIRPERSON GRIFFIS: Yes.23

MR. BARTLEY: I am almost to the end. I24

promise. I only have 14 more cards here. No. Two.25
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Again, speaking about alternatives, from1

an aesthetic point of view, shaving off the two feet2

is not desirable, although it would be, I suppose,3

feasible.4

More importantly, reducing the living5

room, dining room size in those one-bedroom units to6

15 feet, 9 inches is not acceptable in our point of7

view from a market point of view. We would have to go8

back to the drawing board in order to do that. I9

believe that we have submitted some alternative10

designs.11

So in order to maintain a marketable room12

size there, what we would most likely have to do --13

and, again, these are the kind of iterations, many of14

which are in the trash can currently -- we would have15

to, somehow or another, squeeze down the courtyard and16

squeeze the units on the size of the courtyard. What17

I am afraid that would force is at least two tiers of18

what are currently one-bedroom apartments would become19

studios.20

Again, we have been convinced, especially21

with the help of ANC and our own market research, that22

that is really not the target market for us, not the23

primary target market. We like to include a mix. But24

we have six percent studios already in the project,25
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and that is enough for us.1

So something else would have to give. As2

many of you know, this is like squeezing a balloon.3

We could squeeze this back end in a little bit, but4

something else would have to give. There would be5

inevitably some sort of compromise there. The ones6

that we have studied are not desirable.7

So, again, it is back to the practical8

difficulty of getting two double loaded corridors, a9

courtyard on this site is what is driving us to seek10

this area of relief.11

We believe the benefits of the two-foot12

projection far outweighing any potential detriment.13

In particular, again, the ANC-2A was very supportive,14

but they were very concerned about what our neighbor15

at the Columbia Hospital for Women, the contract16

purchaser, would think.17

So, again, we are pleased to submit this18

October 10th letter from the Trammell Crow Company,19

which has just purchased the Columbia Hospital for20

Women site. And, if I could just read for the record,21

in the third paragraph, "Well, we see no adverse22

impact resulting from the variance or special23

exception requesting support for the project.24

Furthermore, the bay windows on the southern facade25
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provide relief and articulation for the building and1

enhance the views of the development from both 24th2

Street in from the Columbia Hospital side." And then3

they go on to say that they support the project.4

We believe that that is fairly compelling5

because, again, they are the ones that are most6

affected. And, in their view, the effect is a7

positive one, rather than a negative one.8

I just want to reemphasize as a practical9

matter, it starts 13 feet up in the air. So it10

doesn't impinge on anything that is going on at the11

street level/alley level.12

With that, I will conclude my testimony13

and be glad to answer any questions.14

MEMBER ETHERLY: Mr. Chairman?15

CHAIRPERSON GRIFFIS: Presented.16

MEMBER ETHERLY: Sure.17

CHAIRPERSON GRIFFIS: Did you have18

something?19

MR. QUIN: I was just going to say we can20

either proceed with our next witness or --21

CHAIRPERSON GRIFFIS: No. Let's take22

questions now while it is fresh.23

MEMBER ETHERLY: Thank you, Mr. Chairman.24

Two quick questions for you, Mr. Bartley,25
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just to follow up on your testimony. What was the1

dining room size that you noted again, 15?2

MR. BARTLEY: Well, their living room and3

dining room as one large room so it can float as to4

between what is the dining room area and living room5

area, 17 feet, 9 inches.6

MEMBER ETHERLY: And you know that you7

really want to hold fast to that size. You didn't8

want to --9

MR. BARTLEY: Yes, because that in our10

view is really already below what we feel like is the11

market minimum. I mean, we have other units that are12

more in tune with the market minimum.13

CHAIRPERSON GRIFFIS: Why don't you talk14

about something more substantial? You talk about15

market stuff, which the more you say it, the more you16

are going to compel Board members to ask you for a17

full market study.18

Aren't you saying more that the unit size19

is creating the problem because the smaller you get,20

you actually can't use the space for what it is21

supposed to be.22

MR. BARTLEY: That's correct.23

CHAIRPERSON GRIFFIS: I mean, you are24

talking about fitting --25
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MR. BARTLEY: If you have a --1

CHAIRPERSON GRIFFIS: So if you go down to2

a lesser of 15 feet and, all of a sudden, you have one3

large room that doesn't really function for the units4

that you are providing based on the community and what5

all of the other city needs are and, secondly, then,6

if you expand out, you are actually creating or7

impacting a nonconforming courtyard because you are8

taking away from that, which is taking away from the9

residential rec., which gets you here anyway, which is10

the boon you are talking about.11

MR. BARTLEY: Correct.12

CHAIRPERSON GRIFFIS: Whichever way you13

squeeze it, it depends. So what you are saying is you14

have made the decision, in fact, that, rather than15

reducing the residential rec., which you are in for16

anyway, you are better off trying to provide a more17

useable unit size than, frankly, getting it to a18

useable unit size. And the bonus, if I am19

understanding you correctly, is the fact that you get20

this articulation that looks like a primary facade on21

the rear yard.22

Now, you are talking about the base 1323

feet up. What kind of traffic is coming through that?24

And is there any impact on any trucks that might be25
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going through?1

MR. BARTLEY: To answer your last part2

first, I don't believe any impact on trucks because,3

again, it is in our rear yard. Durwood, do you have4

anything? Right, right, docks, yes.5

CHAIRPERSON GRIFFIS: Well, I am not sure.6

Is there going to be a driving access alley adjacent7

to your rear yard? Isn't there an entrance?8

MR. BARTLEY: Yes. The existing alley I9

would expect would --10

CHAIRPERSON GRIFFIS: And that is a public11

alley, correct?12

MR. BARTLEY: -- continue.13

CHAIRPERSON GRIFFIS: It is not?14

MR. BARTLEY: It is not. It is private.15

It is private.16

CHAIRPERSON GRIFFIS: Okay.17

MR. BARTLEY: And we have actually had --18

CHAIRPERSON GRIFFIS: So it accesses the19

old hospital site?20

MR. BARTLEY: Correct. And it rises21

probably --22

MR. DIXON: About 15 feet here.23

CHAIRPERSON GRIFFIS: Okay. So it rises24

--25
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MR. BARTLEY: So it rises a substantial1

amount.2

CHAIRPERSON GRIFFIS: -- 15 feet.3

MR. BARTLEY: We have actually had4

preliminary discussions -- we are not quite sure how5

feasible this is -- with Trammell Crow about the6

notion of maybe lowering that alley so that it doesn't7

do the --8

CHAIRPERSON GRIFFIS: Let's not call it an9

alley. Let's call it a driveway.10

MR. BARTLEY: Thank you. Yes.11

CHAIRPERSON GRIFFIS: A little more12

confusing there.13

MR. BARTLEY: It's the marketing.14

CHAIRPERSON GRIFFIS: But clearly that is15

offshore property.16

MR. BARTLEY: Yes.17

CHAIRPERSON GRIFFIS: So your loading is18

coming off of 24th Street. And you're not19

anticipating doing anything in the rear yard, then.20

MR. BARTLEY: That is correct.21

CHAIRPERSON GRIFFIS: Is that correct? I22

see. So you have a loading dock in --23

MR. BARTLEY: Which is going down, right?24

Which is going down. So as a truck would move in, it25
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actually goes further down.1

CHAIRPERSON GRIFFIS: Okay. So you are2

not going to chip any of this granite when the trucks3

go under the bays.4

MR. BARTLEY: No, we will not. We will5

chip it on the corner, where they usually chip it.6

CHAIRPERSON GRIFFIS: Other questions of7

Board members?8

MEMBER ETHERLY: Very quickly, Mr.9

Bartley, you noted your current mix for studios is10

about six percent. Do you have a sense of what the11

mix is for your one and two bedrooms in terms of the12

distribution?13

MR. BARTLEY: I do. With my feeble14

memory, I am going to actually ask the team here to15

tell me what the unit mix is.16

MEMBER ETHERLY: The reason why I am17

probing this a little bit is, as the Chairman I think18

illustrated very well, we are dealing with essentially19

a balloon, that if you squeeze it in one place, you20

are going to have some impacts elsewhere.21

MR. BARTLEY: Yes. Right.22

MEMBER ETHERLY: So I am trying to get a23

sense of, well, if you start playing with the mix,24

let's say, if we squeeze somewhere, does that mean we25
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have to do more studios than, say one bedrooms or two1

bedrooms? I am just trying to get a flavor of what2

your distribution mix is right now.3

MR. BARTLEY: Yes. You are absolutely4

correctly. My sense is that it would force probably5

some additional studios just because the dimensions6

would go down on the legs.7

One other thing I didn't mention but I8

think someone referred to it as one of the alternative9

submissions wherein you squeezed the courtyard and in10

the corner units, you would -- corner units, inside11

corner units, are always difficult in any event. You12

would squeeze the windows down to make them be13

unacceptable.14

Actually, this is a long-winded answer to15

the question. There are 19 studios, 53 one-bedrooms,16

181 one-bedrooms with dens, and 20 2-bedrooms. That17

can't be right. There are more two-bedrooms than18

that. It looks like 74, maybe 81, I think. Does that19

sound right?20

So it is heavily skewed towards one21

bedroom, dens, and two bedrooms, which would not22

necessarily be the norm for us elsewhere, even in the23

city.24

For example, in the Logan Circle area, we25
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consciously build smaller units, again, in an effort1

to keep the absolute price points a tad lower.2

MEMBER ETHERLY: Thank you. Thank you,3

Mr. Chairman.4

CHAIRPERSON GRIFFIS: Ms. Renshaw?5

VICE CHAIRPERSON RENSHAW: Just a point of6

clarification. I am looking at B4, the unit B47

showing window reduction impact. I would just like to8

clarify whether the bays equal a balcony or are the9

bays actually floor-to-ceiling windows?10

CHAIRPERSON GRIFFIS: Are any of the11

projections that we are seeing exterior? Are they12

balconies, porches? Are they all enclosed?13

MR. BARTLEY: No. They're enclosed.14

CHAIRPERSON GRIFFIS: Okay. I think, for15

clarification, why don't we locate what B4 is. Is16

that a courtyard unit?17

MR. BARTLEY: Yes. It's the core unit.18

It's that unit right there. That is what I was just19

referring to. That was a study of what would happen20

if we squeezed the courtyard down two feet and tried21

to hold everything else constant.22

CHAIRPERSON GRIFFIS: Exactly. So if we23

squeeze the courtyard down --24

MR. BARTLEY: That is where you would have25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

42

no window, effectively, in that --1

CHAIRPERSON GRIFFIS: So you have --2

MR. BARTLEY: -- not enough window.3

CHAIRPERSON GRIFFIS: The units that line4

the courtyard, obviously if that's changes size, it5

changes the size of the unit.6

MR. BARTLEY: Right.7

CHAIRPERSON GRIFFIS: Then the angles that8

we are seeing on that, just to get light and air into9

these units, would be reduced?10

MR. BARTLEY: Right. And, again, back to11

the balloon analogy, that really wouldn't work. That12

B4 thing that is shown wouldn't work. We would have13

to do something else, in addition to that, in order to14

make that work.15

CHAIRPERSON GRIFFIS: I think the Board16

was a little confused of where B4 was because it is17

showing a heck of a lot of angles, but I think18

everyone is clear on that now. Is that correct?19

MEMBER ETHERLY: Yes.20

CHAIRPERSON GRIFFIS: Okay. So, to21

reiterate, there are no exterior boundaries on the22

street frontage or rear yards? So there are no --23

MR. BARTLEY: That is correct.24

CHAIRPERSON GRIFFIS: -- bicycles locked25
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to the grates out there on the third floor or fifth1

floor?2

MR. BARTLEY: That is correct. There are3

some balconies, some inside balconies.4

CHAIRPERSON GRIFFIS: Okay. Any other5

questions?6

(No response.)7

CHAIRPERSON GRIFFIS: Very well. Let's8

move on.9

MR. QUIN: Call our next witness, Durwood10

Dixon, architect, and ask that he be permitted to be11

an expert in the field of architecture. You have his12

resume that has been submitted by WDG architectural13

firm.14

CHAIRPERSON GRIFFIS: Board members, any15

objections?16

(No response.)17

CHAIRPERSON GRIFFIS: If not, I can take18

it as consensus of the Board to admit Mr. Dixon as an19

expert witness in the field of architecture.20

Good morning, sir.21

MR. DIXON: Hello. Good morning. Should22

we do the materials?23

CHAIRPERSON GRIFFIS: Yes. Let's run24

through the materials very quickly.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

44

MR. DIXON: But I've got to stay here and1

talk, right?2

CHAIRPERSON GRIFFIS: Yes. I will point3

to whatever you need to of the materials that are4

sitting in front of us.5

MR. DIXON: Well, it is primarily a6

masonry building. The majority of the materials are7

the brick. You have a brick sample up there. And8

where you see white, that is pre-cast.9

CHAIRPERSON GRIFFIS: Above the street10

level?11

MR. DIXON: And also at the first two12

stories. You see pre-casts on the first two stories13

and then also the bays that are projecting out. They14

are all pre-casts.15

CHAIRPERSON GRIFFIS: And then pre-cast is16

this material here, correct?17

MR. DIXON: It is the acid-washed finish.18

CHAIRPERSON GRIFFIS: Okay. Does anyone19

want to pass that down?20

MR. DIXON: The base of the building is21

granite.22

CHAIRPERSON GRIFFIS: How high up is the23

base, then?24

MR. DIXON: We are talking from the bottom25
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of the window to about three feet high.1

CHAIRPERSON GRIFFIS: Three feet? Okay.2

MR. DIXON: Pillars, the columns. And3

then that is the majority faa the materials. The same4

brick goes around the entire building, goes on all5

three sides. There is less pre-cast on the rear yard6

side, but it still has the pre-cast banding and the7

base.8

CHAIRPERSON GRIFFIS: Okay.9

MR. DIXON: The granite doesn't continue10

at the rear yard.11

CHAIRPERSON GRIFFIS: Good.12

MR. DIXON: It just turns the corner.13

CHAIRPERSON GRIFFIS: Good. Let's move14

off materials. Otherwise, you are going to give us15

great jurisdiction to redesign the thing, if needed,16

not that it needs it.17

MR. DIXON: I think that it is a very18

attractive building.19

CHAIRPERSON GRIFFIS: Yes, exactly. Very20

well. Thank you for that because I think that does21

help make an impression of what we are actually22

looking at.23

MR. DIXON: Yes. What WDG has done is ask24

us to build a high-quality building, more so than we25
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do out in the suburbs.1

CHAIRPERSON GRIFFIS: Good.2

MR. DIXON: Should we hit the other points3

or have you heard enough about them, the recreation4

and the rooftop structures?5

CHAIRPERSON GRIFFIS: That is an excellent6

point. What I would like to do, first of all, there7

are two aspects that I think you can quickly get8

through. If you wouldn't mind speaking quickly about9

how the design of the retail on the frontage is10

actually tieing into the rest of the area, like what11

kind of height are you having on the first floor and12

how you envision that creating a kind of street13

frontage retail because, if I am not mistaken, by the14

site photos, there is an elevation change existing15

now, the parking structure. So describe that. Are we16

walking right off the sidewalk into retail?17

And then go quickly. Just walk us through18

the roof penthouses, their locations and their19

pertinence for locations.20

MR. DIXON: All right. Well, on the21

retail, of course, it is two-story retail space, both22

of the orange areas that you see.23

CHAIRPERSON GRIFFIS: So you are saying24

what we are seeing in that footprint is only 4,00025
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square feet or it's a double height retail space?1

MR. DIXON: It's a double height retail2

space.3

CHAIRPERSON GRIFFIS: Indeed.4

MR. DIXON: But the square footage we gave5

you is only for the footprint. It is on the ground6

floor.7

CHAIRPERSON GRIFFIS: Excellent.8

MR. DIXON: So it is about 15 feet height9

and --10

CHAIRPERSON GRIFFIS: And it accesses it11

right off the sidewalk. Is that correct?12

MR. DIXON: You walk off the sidewalk.13

The site is higher down. Well, it's lower, but it's14

higher over here. And they are like bays, storefront15

bays, that have the doorways that go into it, and it16

is very glassy.17

CHAIRPERSON GRIFFIS: Excellent.18

MR. DIXON: The one on the right-hand19

side, which is on M Street, that leads to a grocery20

store. We get the grocery store.21

CHAIRPERSON GRIFFIS: Okay. That may be22

the street access. You come in. They may have a23

function limited up there. And then you would24

actually escalate down.25
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MR. DIXON: It is already designed. You1

have escalators.2

CHAIRPERSON GRIFFIS: I see.3

MR. DIXON: We have the elevators in4

there. We have the elevators in the rear to the5

loading dock.6

CHAIRPERSON GRIFFIS: I see.7

MR. DIXON: A lot of these grocery stores8

put like cyber cafes in. They put --9

CHAIRPERSON GRIFFIS: Right, up on the10

street.11

MR. DIXON: Yes.12

CHAIRPERSON GRIFFIS: I see. And a nice13

little bakery.14

MR. DIXON: They could.15

CHAIRPERSON GRIFFIS: Small hardware16

store. Those are always --17

MR. DIXON: Hardware store.18

CHAIRPERSON GRIFFIS: Okay.19

MR. DIXON: I don't know what the other20

one is going to be. They are talking to people.21

CHAIRPERSON GRIFFIS: Right, indeed.22

Okay. Roof structure, then. We are looking at three23

penthouses.24

Now, Mr. Quin, if I am not mistaken,25
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brought up the fact of the complication of whether if1

there were stairs added into an elevator. Can you2

just describe exactly what each of these are and then3

why they are where they are?4

MR. DIXON: Okay. Well, there was one5

large penthouse, which houses the main elevators and a6

stairway to the roof.7

CHAIRPERSON GRIFFIS: What kind of8

materials are on that penthouse?9

MR. DIXON: That penthouse is egress. On10

the roof, it is egress.11

CHAIRPERSON GRIFFIS: Is it articulated?12

Are there reveals or bands or --13

MR. DIXON: There are bands. I don't14

think I have anything.15

CHAIRPERSON GRIFFIS: You do know we do16

have jurisdiction over that design. We may not have17

it other places.18

MR. DIXON: You can see a little over it19

but not very well. Cornice going around it. Do you20

see a little cornice going around it?21

CHAIRPERSON GRIFFIS: Okay. But it is22

only substantially hidden by the corner articulate?23

MR. DIXON: Yes.24

CHAIRPERSON GRIFFIS: Is that occupiable25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

50

space?1

MR. DIXON: Right there?2

CHAIRPERSON GRIFFIS: Yes.3

MR. DIXON: That is a gazebo.4

CHAIRPERSON GRIFFIS: Indeed.5

MR. DIXON: That is not egress.6

CHAIRPERSON GRIFFIS: Right.7

MR. DIXON: That is a metal.8

CHAIRPERSON GRIFFIS: A metal coming up.9

Okay. Is there any concern in terms of longevity of10

the material of that penthouse? Is that going to be11

touchable? I mean, the track goes right by it. Is12

that correct?13

MR. DIXON: Well, the track is maybe four14

feet out from around the edge of it.15

CHAIRPERSON GRIFFIS: Just an interesting16

through.17

MR. DIXON: I have done a lot of buildings18

where we have put egress on the roofs.19

CHAIRPERSON GRIFFIS: Yes.20

MR. DIXON: We have got two out there that21

have got pools right next to it.22

CHAIRPERSON GRIFFIS: Is that right?23

MR. DIXON: Yes, Warwick I and Warwick II24

out in Virginia. They both have pools right next to a25
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stairway. I try not to use much of it.1

CHAIRPERSON GRIFFIS: I can imagine.2

MR. DIXON: We don't have much on this3

building.4

CHAIRPERSON GRIFFIS: No. Indeed not.5

Okay. So that is the main penthouse that comes up.6

Actually, you come out of that. That accesses the7

roof. You can access the gazebo there and the track.8

MR. DIXON: Correct.9

CHAIRPERSON GRIFFIS: What are the other10

ones that access the roof or do they all?11

MR. DIXON: Well, also, at that main12

penthouse, you are accessing the pool. That is where13

the pool is.14

CHAIRPERSON GRIFFIS: Right, right. I'm15

sorry.16

MR. DIXON: Because we have a pool and we17

have a track, a track that goes around the entire18

building, we have to have two means of egress stairs19

off of the roof. There is a minimum separation,20

one-quarter of a diagonal of the roof. So we have a21

stair over there.22

CHAIRPERSON GRIFFIS: So, if I understand23

correctly, one-quarter of the diagonal of the roof24

gives you a foot dimension. So it is probably 7525
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feet, 100 feet that the stairs have to be separated.1

MR. DIXON: Separated, minimum separation,2

yes.3

CHAIRPERSON GRIFFIS: That's just in case4

a fire starts in one place. You need to be able to5

get to the other side.6

MR. DIXON: You can't have both stairs7

right next to each other.8

CHAIRPERSON GRIFFIS: Indeed.9

MR. DIXON: The other stairs are gone. We10

don't do those anymore.11

CHAIRPERSON GRIFFIS: I think I am12

catching on.13

MR. DIXON: So the large penthouse isn't14

large enough to get the separation that have the two15

means of egress.16

CHAIRPERSON GRIFFIS: Right.17

MR. DIXON: So we brought one of the other18

stairs up to make the second means of egress and19

connected with the elevator. There is an elevator20

right there. We made it all one rooftop enclosure so21

it's not -- that was part of the condition of the22

code.23

CHAIRPERSON GRIFFIS: Okay.24

MR. DIXON: And then we have an25
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independent elevator over here, which is a freight.1

So we have three rooftop enclosures that come up out2

of the roof.3

CHAIRPERSON GRIFFIS: I see.4

MR. DIXON: But the fact that one of them5

has a stair built into it was where --6

CHAIRPERSON GRIFFIS: What is the need to7

have a freight elevator there?8

MR. DIXON: That is just a location. That9

is the penthouse for the elevator.10

CHAIRPERSON GRIFFIS: So it doesn't access11

the roof?12

MR. DIXON: No. The only one that13

accesses the roof is in the large penthouse.14

CHAIRPERSON GRIFFIS: Indeed. Okay.15

MR. DIXON: That is a machine room.16

CHAIRPERSON GRIFFIS: You have an overrun.17

The elevator has to go up to service the last floor.18

So you bump through the roof. Is that correct?19

MR. DIXON: Right. Machine rooms.20

CHAIRPERSON GRIFFIS: Okay. Is that clear21

to everybody now?22

MR. DIXON: And they are all set with the23

one-to-one box from the edge of the roof, 18.6.24

MR. QUIN: In short, Mr. Dixon, there are25
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three elevator cores and two stairwells?1

MR. DIXON: Correct.2

MR. QUIN: Thank you.3

MR. DIXON: Correct. Is that clear?4

CHAIRPERSON GRIFFIS: Okay. That is all5

the questions I have. Do others have questions?6

(No response.)7

CHAIRPERSON GRIFFIS: The issue of the8

stair and the elevator, penthouse, number 2, I believe9

it is on your drawings, it's the one that is on the10

common wall.11

MR. DIXON: Correct.12

CHAIRPERSON GRIFFIS: You have just13

mentioned setbacks one to one. Is the point of that14

not being set back because that is not an exterior15

wall?16

MR. DIXON: Well, we have a courtyard at17

the adjoining building.18

CHAIRPERSON GRIFFIS: What does that mean?19

MR. DIXON: Well, we abut M and 25th,20

which is also JBG's building. There is an open21

courtyard right up from there. And we made sure that22

that rooftop enclosure was one to one --23

CHAIRPERSON GRIFFIS: So you define the24

exterior wall as the most close proximity, --25
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MR. DIXON: Correct.1

CHAIRPERSON GRIFFIS: -- which leads to2

the courtyard, which we are not seeing on that.3

MR. DIXON: So we just didn't take a4

chance of violating the zoning code.5

MR. QUIN: I think there is a clearer6

answer to it. This is a Phase II of a single7

building.8

CHAIRPERSON GRIFFIS: Right.9

MR. QUIN: So the building actually goes10

from 25th Street to 24th Street along M. But for11

purposes of, for example, recreation space, we have to12

deal with this particular site because it has to be13

always accessible.14

So all of our discussions today have been15

dealing with the approximately 53,000 square foot16

site, which is Phase II.17

CHAIRPERSON GRIFFIS: Right. Okay. So it18

is correct in saying that that is not an exterior19

wall?20

MR. QUIN: That is correct.21

MR. DIXON: Correct.22

CHAIRPERSON GRIFFIS: Okay. Very well.23

Anything else?24

(No response.)25
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CHAIRPERSON GRIFFIS: Okay. Thank you1

very much.2

MR. QUIN: And I would ask witness Mr.3

Steven Sher to be submitted as an expert witness in4

urban planning if you will accept him.5

CHAIRPERSON GRIFFIS: Any objections?6

MEMBER ETHERLY: Major objections, Mr.7

Chairman.8

CHAIRPERSON GRIFFIS: Would you note for9

the record that was said in jest, I believe. Very10

well. If there aren't any objections, we can accept11

Mr. Sher as an expert witness and do appreciate the12

submission.13

As always, it is good to be able to review14

this with the entire submission. I would suggest if15

you need to highlight any of the pieces. And16

otherwise I would have you avail yourself to17

questions.18

MR. SHER: That was what I intended to do,19

Mr. Chairman. For the record, my name is Steven E.20

Sher, the director of zoning and land use services21

with the law firm of Holland and Knight.22

You have the submission. I think many of23

the points have been discussed, in part, by Mr. Quin24

in his opening statement, Mr. Bartley, and Mr. Dixon,25
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three areas of relief, one special exception, two1

variances.2

Just to pause briefly on the rear yard3

variance because you look at the site, and you think,4

"Well, it's a clean site. It's more or less square,5

230 by 232." And you think, "Why can't you design it6

in a way that you don't need a variance?" Well, there7

are a lot of different ways that one could have done8

that.9

I had that thought myself when I looked at10

it in the first place because I had to come down here11

and decide whether I could say this site was worthy of12

being granted that kind of a variance or not.13

Having talked to the architects, having14

understood what the issues are, I really do believe15

that there is a practical difficulty for the applicant16

that when you just add those dimensions up, when you17

look at the impacts of those both interior on the18

units, the size of the courtyards, the wall-to-wall19

distances between the frontage on M Street, the north20

side of the courtyard, the width of the courtyard21

itself, the south side going all the way back to the22

rear yard, if the site were two feet larger, we23

wouldn't be here. And that is sort of where I am.24

You can find a lot of different ways to25
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configure that, but each one of them gives you a1

different kind of a problem. This one just seemed to2

make the most sense from a design point of view. As3

was indicated, there are bays around the two4

street-side frontages, but they project out into5

public space. So they are not an area where you need6

any zoning relief for that.7

You cannot have a bay in a rear yard on8

private property because it reduces the depth of the9

rear yard. So, instead of 15, it is 13. And here we10

are. And I think the rest of the report is --11

CHAIRPERSON GRIFFIS: I suppose you could12

put a fireplace in it and call it a chimney, right?13

MR. SHER: I suppose. There are other14

projections allowed, but I don't think we are going to15

do that.16

CHAIRPERSON GRIFFIS: Okay.17

MR. SHER: I think the rest of the report18

stands on its own.19

CHAIRPERSON GRIFFIS: Okay. Very well.20

Good. Thank you.21

Board members, any questions? It's always22

helpful to have this in terms of these submissions,23

and I appreciate it.24

(No response.)25
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CHAIRPERSON GRIFFIS: If not any other1

questions, we can move on.2

MR. SHER: Thank you.3

MR. QUIN: That completes our direct4

presentation.5

CHAIRPERSON GRIFFIS: Very well. Let's6

go, then, to government reports. Let's start with the7

Office of Planning, then. We do have, Board members,8

an additional submission. I imagine the applicant has9

received that additional submission. Very well. And10

we will welcome the Office of Planning this morning.11

MR. COCHRAN: For the record, my name is12

Steven Cochran, Office of Planning. The Office of13

Planning would like to stand on its submission with14

respect to the special exception and the residential15

recreation space variance.16

We are confident that the quality of the17

recreation space is such that at least certainly not18

one-third of the occupants of this building will be19

declared obese by the federal government. That's in20

reference to recent reports. It will be quite fine.21

However, we remain troubled by the22

arguments for the requested variance for the rear23

yard. Now, we like this project. It looks good.24

There is no question but that projecting bays are25
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going to make it appear to be a much more finished1

building. There will be a much better shadow, et2

cetera.3

We are pleased to see that the applicant4

was able to secure letters, both from the owners of5

the Columbia Women's Hospital property as well as the6

contract purchaser for that property saying that they7

have no problem with it.8

What troubles us are the arguments in9

support of. Now, we are going from a pre-hearing10

statement, where there was both a physical need for11

the apartments as well as a sub-service geological12

need for the structural bay system, to a final13

statement that indicates that, well, really, the14

sub-service geological needs don't require the15

structural bays to be quite where they had to be with16

respect to the location of columns within the loading17

area -- that was on page 10 of the pre-hearing18

statement -- to one where we are really looking at,19

can this building work without the rear projections?20

There is a bit of a sub-text here in the21

level of support that this building has secured from22

the neighborhood. The sub-text is the one that is23

ever present in Foggy Bottom, George Washington24

University, we believe.25
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The applicant and the neighborhood want1

the units to be of sufficient size that this building2

is not likely to become another dormitory building for3

George Washington University, we feel. I am not sure4

that this is something that can continue to drive all5

arguments for all residential buildings in Foggy6

Bottom.7

When we look at the possible variances --8

excuse me; I shouldn't use that term -- alternate9

layouts for some of the units in this building, we10

have to question whether you might not be able to go11

in the B4, for instance, in that particular stack,12

whether you might not be able to go from having a13

one-bedroom plus den to simply a large one-bedroom.14

The applicant hasn't discussed where the15

plumbing stacks are, et cetera, but that is the kind16

of argument that we haven't heard from the applicant.17

This troubles us that simply because both the18

applicant and the neighborhood and maybe even to some19

extent the city would like to have larger units that20

would return more tax dollars. They still haven't21

demonstrated the practical difficulty that would be22

imposed should they have to go to rather than23

one-bedroom plus den in this stack to having simply a24

large one-bedroom or even an extremely large studio.25
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And that is pretty much where the Office1

of Planning is on this. We are troubled by the market2

needs driving the zoning tests here. There is a3

desire. We are not convinced that there is a need.4

I would be happy to answer any questions.5

CHAIRPERSON GRIFFIS: So, if I understand6

you correctly, then, for the rear yard variance, it is7

the Office of Planning's recommendation not to8

support?9

MR. COCHRAN: We are not saying we10

recommend against. We cannot support the request11

because we don't feel that the applicant has yet12

demonstrated an explanation of alternatives that13

approves that this is the only kind of layout that is14

possible.15

We have heard the applicant say that in16

order to -- let me look at my notes. There is a17

practical difficulty in putting 333 units on this site18

with adequately sized units. Why do we have to have19

333 units?20

CHAIRPERSON GRIFFIS: I don't imagine you21

are asking me to answer that. Okay. I think I22

understand the point. Are there other issues you want23

to bring up?24

MR. COCHRAN: No, Mr. Chair.25
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CHAIRPERSON GRIFFIS: Very well. Does the1

applicant have any questions for the Office of2

Planning? Do you want --3

MEMBER ZAIDAIN: Before we get into it, I4

sense a really long discussion coming up here on that5

issue. You had brought up something about there's6

some conflicting information about FAR. Are you guys7

satisfied on that now?8

MR. COCHRAN: Yes, we are.9

MEMBER ZAIDAIN: So that is no longer an10

issue?11

MR. COCHRAN: That is no longer an issue.12

MEMBER ZAIDAIN: You also mentioned13

wanting to get some additional information from I14

think the Columbia Hospital for Women.15

MR. COCHRAN: I'm sorry.16

MEMBER ZAIDAIN: I just want to make sure17

this letter satisfies. I just want to make sure that18

we --19

MR. COCHRAN: Yes. If we go through our20

supplemental report, we were satisfied on the FAR, on21

the consolidation of the lots, on the lack of22

opposition; in fact, support, from both the Columbia23

Women's Hospital and the contract purchaser.24

CHAIRPERSON GRIFFIS: Indeed. Mr.25
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Cochran, you submitted drawing sheets A102A and A102B.1

Were those submitted into the record?2

MR. COCHRAN: Excuse me, Mr. Chairman. I3

am going to have to check.4

MS. SHIKER: Christine Shiker with Holland5

and Knight, for the record.6

Drawings were submitted to Mr. Cochran.7

They were not the exact drawings referenced, but they8

had the same information --9

CHAIRPERSON GRIFFIS: I see.10

MS. SHIKER: -- onto one sheet. Those had11

not been submitted into the record but can be.12

CHAIRPERSON GRIFFIS: I see.13

MR. COCHRAN: That is correct. There was14

some difficulty. I was literally using my magnifying15

glass, which is sometimes due to age, but in this16

case, it was due to the size of the drawings.17

CHAIRPERSON GRIFFIS: Yes. In the fact18

that Office of Planning brought up a concern in its19

initial report and now is satisfied with it, I think20

it would be important just to have that in the record21

on what they based their change of view.22

Yes, Mr. Zaidain?23

MEMBER ZAIDAIN: I was just asking for a24

copy of the supplemental report.25
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CHAIRPERSON GRIFFIS: Of Office of1

Planning's?2

MEMBER ZAIDAIN: Yes. If somebody can3

give me a copy of that when you get a chance?4

CHAIRPERSON GRIFFIS: Here.5

MEMBER ZAIDAIN: Okay.6

CHAIRPERSON GRIFFIS: Questions from the7

applicant?8

MR. QUIN: Just a couple Mr. Cochran, you9

are not suggesting that in an urban area like this10

when one is trying to develop residential, that they11

should build below the FAR, permitted FAR, are you?12

MR. COCHRAN: No, sir.13

MR. QUIN: On the rear yard, isn't it true14

that approximately 50 percent of the building will15

have a 15-foot rear yard at the rear?16

MR. COCHRAN: In fact, I believe it is 4617

percent.18

MR. QUIN: Right. So the projection that19

is there is only two feet for those five projections?20

MR. COCHRAN: That is correct. For the 5621

percent, it is 2 feet.22

MR. QUIN: Is that approximately 1523

percent of variance, would you say?24

MR. COCHRAN: I'm sorry. I haven't had25
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enough coffee this morning. I'm confident you have.1

And so I would say yes.2

MR. QUIN: All right. Let's see. Would3

you also say that it is efficient and appropriate to4

have a double loaded corridor on this site for your5

residential?6

MR. COCHRAN: It certainly seems quite7

practical to lay this building out with a double8

loaded corridor.9

MR. QUIN: If the market is such that the10

development of the site is restricted by virtue of11

putting in all the requirements of zoning, including,12

as many as you could meet, the residential recreation13

space and the depth of the units being approximately14

19 feet, wouldn't you say that that would be unduly15

burdensome to restrict that to less than what is16

presented?17

MR. COCHRAN: In fact, Mr. Quin, in our18

supplemental report, the Office of Planning stated19

that if the courtyard were made smaller and if it met20

the sunlight area elbow room requirements that it21

typically required, we wouldn't have a problem if the22

courtyard became smaller because the active recreation23

uses are on the roof.24

The courtyard seems to be more for passive25
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recreation. So we would not have a problem with that.1

I believe this testimony has referred to the2

balloon-like trade-off between the bays on the south.3

MR. QUIN: What does that do to the4

interior units as you squeeze?5

MR. COCHRAN: That is exactly my point. I6

still have -- the Office of Planning has not been able7

to completely understand what that does, for instance,8

before. What was submitted to us was a9

difficult-to-understand drawing. I did not understand10

whether the drawing labeled B4 referred to the unit11

size after the reduction or whether we were looking at12

the possible impact from the hand-drawn lines that say13

"3 feet" and "1 foot" on this.14

I also had difficulty understanding the15

reduction in window size and why one wouldn't also16

take into account the undoubtedly glass door that goes17

out to what appears to be the balcony in order to18

calculate whether the unit had sufficient light and19

exposure to the courtyard.20

I could not understand why the den might21

not be eliminated and the dining area put there.22

MR. QUIN: If you did understand it, would23

that change your position?24

MR. COCHRAN: It probably would, sir.25
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MR. QUIN: Thank you. No other questions.1

CHAIRPERSON GRIFFIS: Anything else?2

MR. QUIN: That's all my questions. I3

would like to call Mr. Bartley and Mr. Dixon to4

explain this as part of their rebuttal testimony.5

CHAIRPERSON GRIFFIS: Very well. Board6

members, any other questions of Office of Planning?7

MEMBER ETHERLY: Mr. Chair, if I may, I8

just want to explore one quick issue, which I think9

the Office of Planning report did very well to10

highlight. And perhaps it might be appropriate. As11

Mr. Dixon and Mr. Bartley come back up, perhaps they12

can speak to this issue, rather than OP give a13

response.14

OP mentions in both the supplemental15

report and their primary report the issue of the16

relationship between the structural supports and your17

loading requirements for the large retail space18

contained in a project.19

It would be helpful to get some comment,20

once again, from either Mr. Dixon or Mr. Bartley,21

about what that relationship is. What I am kind of22

skirting around is the issue of does that large space23

have to be a grocery store or maybe a better question24

is, does it have to be a large retail space or can you25
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break it down into a series of smaller tenants?1

I already know the answer to that, and I2

know we will get to it in the ANC report because the3

ANC resolution is very specific about that. But it4

would be helpful I think for Mr. Bartley or Mr. Dixon5

perhaps to speak to the importance of that space and6

then if you have made the decision that yes, it is7

important to have a large space of that size, what8

does that mean in terms of your loading requirements9

and the structural needs as it relates to those10

loading requirements?11

I think, if I recall correctly, that also12

has an impact on what you are able to do in terms of13

movement. I believe that is the north side of the14

building that fronts M Street. There is a lot of15

stuff. I hope I didn't confuse you too much. But I16

see a little bit of consternation on Mr. Dixon's face.17

Am I kind of being clear there?18

CHAIRPERSON GRIFFIS: The large retail19

floor plan below grade, does it impact the structural20

system that then impacts the rear yard?21

MR. DIXON: Not in my opinion. You can22

push the columns back, and the grocery store will23

still work. The space works.24

CHAIRPERSON GRIFFIS: Okay.25
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MR. DIXON: Because the projected bays1

don't have columns in them.2

MEMBER ETHERLY: Okay. So that clears3

that question. In terms of the issue of potentially4

smaller sized retail tenants that still make use of5

roughly the same amount of space and not necessarily a6

grocery store tenant, I would love to just get some7

thoughts about that.8

MR. BARTLEY: The main problem with the9

idea of a below-grade retail space is the types of10

users who can feasibly use windowless space or11

relatively few windows.12

So we are really focusing on a grocery13

store presumably, maybe a drug store or something like14

that, but there are not very many retailers who would15

do a two-level space, much less a two-level limited16

light and air space.17

We are looking at the grocery store as an18

amenity as well as a tenant.19

MEMBER ETHERLY: Okay. I just wanted to20

kind of fill out the record there. I mean, I think21

the use is more than appropriate. Once again, the ANC22

resolution was very specific in that regard. So I23

have no issues with that, but I just thought it would24

be useful to fill out the record in that regard.25
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Thank you. Thank you, Mr. Chair.1

CHAIRPERSON GRIFFIS: Ms. Renshaw?2

VICE CHAIRPERSON RENSHAW: Yes. I just3

wanted to ask a question as to whether or not the use4

along M Street is going to remove any of the parking5

spaces that are now along M Street.6

MR. DIXON: No.7

VICE CHAIRPERSON RENSHAW: And I see some8

heads shaking.9

MR. DIXON: All parking spaces remain.10

VICE CHAIRPERSON RENSHAW: All right. And11

as far as grocery store loading, will the grocery12

store be able to load from the loading dock or are13

they going to have to draw up in front of the building14

and load that way if you get a grocery store?15

MR. DIXON: No. We have a ramp that --16

CHAIRPERSON GRIFFIS: Loading is below17

grade in the parking structure.18

MR. DIXON: It is below grade in the19

parking structure.20

CHAIRPERSON GRIFFIS: There is no loading21

that is anticipated at --22

VICE CHAIRPERSON RENSHAW: So will they be23

able to below grade access the grocery area?24

MR. DIXON: The 55-foot truck goes down25
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the ramp. They go down the ramp. And there is1

loading for the 55-foot truck plus 2 30-foot trucks2

and a delivery truck, really. They're in the3

below-grade garage.4

The residential loading is on 24th Street.5

There was a separate loading dock for the residential6

tenants.7

VICE CHAIRPERSON RENSHAW: It's being8

pointed to.9

CHAIRPERSON GRIFFIS: Which is the10

location of the roof where we saw a freight elevator11

overrun, which makes some sense that the freight12

elevator is next to the loading dock.13

MR. DIXON: Yes.14

CHAIRPERSON GRIFFIS: I suppose that is15

why you drew that, right?16

MR. DIXON: It makes it easy to move in,17

easier.18

VICE CHAIRPERSON RENSHAW: Thank you.19

CHAIRPERSON GRIFFIS: Excellent. Other20

questions?21

(No response.)22

CHAIRPERSON GRIFFIS: Good. Let's move on23

to the government reports. I am not seeing a note of24

any. So let's move on to the ANC-2A.25
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We do need a waiver for this report. I1

don't have any objection. Unless there is any2

objection to waiving the acceptance of the report, we3

can accept the ANC's report.4

Ms. Miller, are you here to speak for the5

ANC? Is that correct?6

MS. MILLER: That is right.7

CHAIRPERSON GRIFFIS: Well, let us get to8

the ANC report, then, first. We can highlight clearly9

there coming in, recommending approval, and, as Mr.10

Etherly has brought up, there is a resolution that11

does include the support of the needed retail12

business, including a full-service grocery store.13

So it would be apparent that the ANC14

representing the community is eager to have that15

specific use in this general area. Anything else we16

need to highlight in the ANC report?17

MEMBER ETHERLY: I will also note, Mr.18

Chairman, the reference. I apologize in advance if I19

am stepping on Ms. Renshaw's thunder, but the specific20

reference also is to the sizeable number of large21

apartments.22

We have had some substantial discussion23

about the sizing of the units and distribution between24

studios and one-bedrooms. And the ANC was very25
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specific in its support in that regard as well.1

CHAIRPERSON GRIFFIS: Good point.2

MEMBER ETHERLY: Thank you, Mr. Chairman.3

VICE CHAIRPERSON RENSHAW: Perhaps4

Commissioner Miller would give us the date of the5

ANC's meeting and the vote.6

MS. MILLER: I am Dorothy Miller,7

ANC-2A/05. I am vice chair of ANC-2A. A meeting was8

held on September I think it is the 18th. There was a9

quorum present in all.10

What I want to point out to the Board is11

the fact we have one teeny-weeny little grocery store12

in the Watergate. That's all we have. And the next13

one is up on Wisconsin Avenue near Cleveland Park.14

And on top of that, the fact that we could have some15

more permanent residents, instead of transitional16

students, was of great interest to us. And they went17

forward to go in that direction, and we were very18

grateful.19

CHAIRPERSON GRIFFIS: When you say20

"permanent, not transitional," how are you seeing that21

that is represented in this? Is that going to the22

unit size?23

MS. MILLER: Unit size. Because GW has24

taken over 20 of the apartment buildings, we have no25
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more residential apartment buildings, including my1

own.2

CHAIRPERSON GRIFFIS: I see.3

MS. MILLER: They have taken over five4

hotels.5

CHAIRPERSON GRIFFIS: We won't digress too6

much into --7

MS. MILLER: No, no. I just wanted you to8

know this meets our need better than anything else we9

have had before us recently.10

CHAIRPERSON GRIFFIS: Excellent. Thank11

you very much. We do appreciate you being here.12

Any questions from the Board?13

MEMBER ZAIDAIN: I have a question, and I14

don't know if Ms. Miller can answer this or possibly15

the applicant. There is a lot of talk about a grocery16

store going into this space. Finding retail tenants17

is not always a consistent practice.18

Do you guys have a tenant in mind? Are19

you close to securing somebody going into that space?20

It seems to me that the ANC has passed a resolution21

that is responding to a specific proposal.22

MR. BARTLEY: Yes, yes. Right, right.23

Well, I think we have been very clear with the ANC,24

and I wanted to be clear here today that I use the25
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words "cautiously optimistic." We have a letter of1

intent with a grocer. We do not have a lease. There2

is a big difference between the handshake and --3

MEMBER ZAIDAIN: But they are satisfied4

with the space that they would be getting because a5

lot of space --6

MR. BARTLEY: All of these issues that you7

have discussed are the issues of why the lease is not8

worked out yet, loading issue. It's really the9

below-grade. It is very difficult for probably any10

large retailer who has the standard prototype to work11

a little bit out of the box, so to speak, in order to12

make that work in an urban environment. Really, the13

logistical issues of going from one level down to the14

lower level are the things that are still being worked15

out.16

CHAIRPERSON GRIFFIS: But from your17

perspective as a developer, you are committed to18

designing this so that it could facilitate the use as19

a grocery store. Is that correct?20

MR. BARTLEY: We are committed to trying21

to find a grocery store within the time frame that we22

have allowed. Just to be clear, we would not23

speculatively build 25,000 square feet of below-grade24

space --25
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CHAIRPERSON GRIFFIS: Right, right.1

MR. BARTLEY: -- without a lease. So I do2

want to make clear that we made no promises --3

CHAIRPERSON GRIFFIS: Right.4

MR. BARTLEY: -- to the ANC, to our5

investors, --6

CHAIRPERSON GRIFFIS: But you have been7

diligent in your search and planning.8

MR. BARTLEY: -- to this Board. Again, a9

letter of intent is certainly a big step.10

CHAIRPERSON GRIFFIS: Right.11

MR. BARTLEY: And it's with a creditworthy12

grocer.13

CHAIRPERSON GRIFFIS: Perhaps you can also14

lever some of the community's support. After all,15

there are neighborhoods in the District that have done16

from the community's perspective their own marketing.17

They are bringing in grocery stores. Maybe you guys18

can get together and make a good fight and get19

somebody in there.20

I think it would be -- as you say, Ms.21

Miller, the separation and the actual services of the22

grocery in that neighborhood are lacking.23

MS. MILLER: Meager, Meager.24

CHAIRPERSON GRIFFIS: So certainly the25
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demand, the marketability and the demand, for that1

would be shown. Okay. Any other issues or questions?2

MS. MILLER: I would like to say why we3

were late, by the way. We are so overburdened in4

Foggy Bottom with overdevelopment.5

CHAIRPERSON GRIFFIS: Why? Stuff is6

happening down there, is it? Okay. It is a problem7

--8

MS. MILLER: An understatement. You look9

in the next couple of months. You're going to see the10

rest of it coming right behind this.11

CHAIRPERSON GRIFFIS: I thought this was12

it. We're taking a break after this. Okay.13

VICE CHAIRPERSON RENSHAW: I did have a14

question, though, for Mr. Quin because Ms. Miller15

brought up the point that the community wants16

permanent residents as much as possible, hence the17

grocery store, amenities of that kind.18

Mr. Quin, in your opening statement, you19

spoke about this apartment house, this 333, is it, not20

334, unit apartment houses designed to foster home21

ownership. I wonder if you would -- I need you to22

clarify that statement.23

MR. QUIN: Yes.24

VICE CHAIRPERSON RENSHAW: This is an25
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apartment unit, not a condo building.1

MR. QUIN: It is being set up so that it2

can be converted to a condo. The size of unit is very3

-- maybe Mr. Bartley should be responding to that,4

instead of his attorney. The reason I stated it is5

the size of the unit is an average of 1,100 square6

feet, which is a very large average for an urban7

apartment. That was my primary reason for stating it8

the way I did.9

Secondly, as Mr. Bartley has indicated, it10

is being designed so that it can be converted to11

condominium, which is basically what most developers12

are doing now to preserve the option for home13

ownership, where you can actually acquire the unit in14

fee.15

VICE CHAIRPERSON RENSHAW: Do you have16

that within a particular time frame, within five years17

or two years or --18

MR. QUIN: No. I can talk about it19

legally, and Mr. Bartley should do it from his20

position. Basically you can put a horizontal property21

regime condo on it, and you can retain the units as22

rental or you can do it later, either way, but the23

size of the unit and market will be what drive the24

unit for condo. Maybe if you want to explain that.25
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CHAIRPERSON GRIFFIS: Unless, Ms. Renshaw,1

you need further --2

VICE CHAIRPERSON RENSHAW: No. That's it.3

CHAIRPERSON GRIFFIS: I mean, you are4

clearly working at this as an apartment building. And5

size is relating to that in terms of your tenants that6

would be -- and the preservation of the option of7

going to a conversion is there.8

VICE CHAIRPERSON RENSHAW: I just didn't9

want to disconnect with what the community understood10

and what the applicant is telling us.11

CHAIRPERSON GRIFFIS: Right, right. And,12

Ms. Miller, quickly you are in full understanding of13

that. Is that correct?14

MS. MILLER: That's correct. The problem15

has been the total number of efficiencies all over the16

place taking GW students and --17

CHAIRPERSON GRIFFIS: Right. So you are18

saying the small size in efficiency/studio facilitates19

a student's use more so than --20

MS. MILLER: That's right. That's21

correct.22

CHAIRPERSON GRIFFIS: -- actually somebody23

that might, even a renter that might, stay for two or24

three or four years depending on the administration25
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that is in town.1

MS. MILLER: Because as they built up2

their student population, we decreased in permanent3

residents in Foggy Bottom. I lost 200 the first 24

years I was in office.5

CHAIRPERSON GRIFFIS: Indeed.6

MS. MILLER: So we are trying to bring7

them back. The mayor is trying to bring them back.8

The city would like to have some taxpayers back. And9

we are trying to help.10

CHAIRPERSON GRIFFIS: Yes. One or two11

would help. Okay. Excellent. Thank you again, Ms.12

Miller. We really appreciate your being here.13

Anything else? That's it for the14

government reports that I have. Then is anyone here15

to give testimony attendant to this application,16

either in support or in opposition?17

(No response.)18

CHAIRPERSON GRIFFIS: Not seeing, I think19

we can go if you feel the requirement to call20

rebuttal. If not, we can go to closing.21

MR. QUIN: Mr. Chairman, members of the22

Board, I think the only issue we would like to cover23

is the B4 drawing to explain what the impact is and24

what that means because I think that would answer --25
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well, I can't speak for Mr. Cochran, but certainly1

from our standpoint, it establishes that we have met2

the burden of, quote, "unduly burdensome," which is3

different from undue hardship.4

So I think we are in a situation we feel5

that we clearly meet that test, both physically and6

from the market standpoint.7

CHAIRPERSON GRIFFIS: Okay.8

MR. QUIN: Mr. Dixon?9

MR. DIXON: Yes.10

MR. QUIN: Thanks.11

MR. DIXON: Take the two feet out.12

Obviously we'll take it out of the courtyard.13

MR. QUIN: Why don't you refer to the B414

drawing and explain that?15

MR. DIXON: Okay. The B4 is a corner16

unit. It is like a pie-shaped unit. The way it is17

set up right now, in the living room, there is a18

four-foot window and there is a French glass door that19

goes out to a balcony.20

To take two feet out, I would have to take21

one foot out of this unit and also one foot out of the22

adjoining, the opposite, hand unit from the other23

side, which reduces the window to three feet, which24

it's just a small window.25
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But it's more than that. I've got to get1

a foot out of the unit somewhere. And I've got a2

living room that is 12 feet wide. No, it's not. It's3

wider than that. And it's also a pie-shaped unit.4

It's a very odd shaped unit. The bedroom is a pie5

shape. So you do damage to it.6

I mean, we could do it, but it just really7

reduces the light a lot. We have a window in the8

bedroom, and then we reduce the window off the9

balcony.10

CHAIRPERSON GRIFFIS: So, if I am11

understanding clearly the courtyard, change in12

dimensions, change in the dimensions of units, we have13

that. What you're saying is that it may not14

necessarily be scientific that if you lose a foot, for15

instance, your building code is not going to make this16

uninhabitable space.17

It's still habitable, occupiable, but18

you're saying, again, going to -- it's fairly19

unscientific in terms of the usability of the space.20

And that is really what you are trying to get us to21

see here, that as that reduces, it is already at a22

minimum. As it reduces, it may become nonfunctional.23

MR. DIXON: It just makes it a worse unit.24

CHAIRPERSON GRIFFIS: I see. Okay.25
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MR. DIXON: This building is not designed1

to bare minimum code of fair housing and work.2

CHAIRPERSON GRIFFIS: Right, right.3

MR. DIXON: It's above that. But it is4

designed to a market and a standard that JBG wants to5

model after.6

MR. QUIN: I think it would be helpful if7

Mr. Bartley explained it specifically in terms of what8

it means as a developer of the property. I think that9

is where the test is. In dealing with the unduly10

burdensome and practical difficulties, we do have the11

physical constraint, which is actually in OP's report12

talking about the depth and the double loaded13

corridor. But the impact on the market and what is14

desirable in a normal development is what we are15

talking about here.16

CHAIRPERSON GRIFFIS: Mr. Bartley?17

MR. BARTLEY: Yes. I would like to start18

out by saying that at JBG, we can certainly appreciate19

OP's concern about what might the other possibilities20

be. That is one of the things that I was saying early21

on.22

It is very difficult to convey in two23

hours or even in a few meetings that I know that our24

team has had with Office of Planning to convey all of25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

85

the other alternatives that have been studied and1

thrown out and rejected. It's really back to that2

balloon concept.3

We do not have to have exactly 333 units4

on this site. What we do need to do, though, is to5

profitably and marketably use all of the FAR that is6

available to the site. I want to emphasize we are not7

asking for any additional FAR.8

CHAIRPERSON GRIFFIS: Right.9

MR. BARTLEY: So there is more than just10

lopping two feet out of the side units, making them11

smaller, efficiencies, or maybe combining them with12

the next door neighbor and making them an overly large13

unit. That is certainly a possibility as well. We14

would really need to use in a useful way the FAR15

elsewhere on the site. So, again, there the balloon16

is being squeezed out somewhere else.17

We think that given the site, given all of18

the possibilities and given the inevitable trade-offs19

you have to make whenever you have to design20

something, we feel like that this is certainly the21

most reasonable approach to take in dealing with what22

for us has been a practical difficulty of making this23

site work, as opposed to making it a one-third office.24

And, oddly, we have those plans. We25
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designed a 100,000 square foot office building with1

residential. We have those plans available for sale2

to anyone who has a 50,000 square foot site.3

So, really, again, I hope that I am4

helping Mr. Cochran to understand the kind of5

trade-offs.6

MR. COCHRAN: Yes, sir7

CHAIRPERSON GRIFFIS: Let's take that8

assessment. Mr. Cochran, do you have any questions of9

the new testimony that you just heard?10

MR. COCHRAN: Yes, sir. On B4, which way11

is north? I just want to make sure I understand it.12

CHAIRPERSON GRIFFIS: Top of the page.13

MR. COCHRAN: So if you took that one14

foot, are you suggesting that the living/dining room15

would then become 15 by 20?16

MR. DIXON: Either that or the bedroom17

would be reduced.18

MR. COCHRAN: Okay. So you would then19

wind up with the stacks on the south and two stacks on20

the north, where presumably the living room/dining21

room area would be reduced to 15 feet by 20 feet?22

MR. DIXON: Yes, but I guess it's not so23

much the size of the room. It's the light.24

MR. COCHRAN: That would be our concern.25
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The combination of the door to the balcony and the1

fixed pane window would go from being -- presumably2

it's about a 30-inch door?3

MR. DIXON: It's a three-foot door.4

MR. COCHRAN: Okay. And then the fixed5

pane window is now?6

MR. DIXON: Four.7

MR. COCHRAN: So you would have six feet.8

MR. DIXON: Six feet. Yes. And you would9

have a three-foot window that has got a sill. It's10

not down to the floor. And then it's a French door.11

So it's got like a 5-foot, 5-inch frame around it. So12

the glass itself is maybe 24 inches by 50 from the13

door. The window has more glass in it than the door.14

MR. COCHRAN: Okay. I understand you15

correctly.16

MR. DIXON: And it also reduces the17

balcony because I can't reduce the mechanical room.18

MR. COCHRAN: Right.19

MR. BARTLEY: I would say from a20

marketability standpoint, that is very problematic.21

That unit is what? How big is that, 1,100 feet or22

something?23

MR. DIXON: I have to look. About that,24

though.25
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MR. BARTLEY: How much light is enough?1

Again, it's very difficult. The Fair Housing Act is2

not going to tell us that. We really do feel like3

that in order to make those corner units marketable,4

that would be the wrong thing to try to push the5

balloon.6

MR. DIXON: And then the next unit in the7

middle of the courtyard, we've got the minimum now or8

what we think is the minimum. We do 12-foot living9

rooms and 12-foot, 6 bedrooms. It's like the minimum10

size. And that's running up the whole building.11

So already interior corners become kind of12

lousy sometimes. And also around elevator cores, you13

get kind of strange apartments. So we have already14

got these little interior units. They are already15

kind of forced into a strange shape.16

CHAIRPERSON GRIFFIS: Good. I think the17

board has a full understanding of it. Mr. Cochran, do18

you have other questions?19

MR. COCHRAN: I just want to make it clear20

that Office of Planning does not feel that the21

developer needs to underbuild any site.22

Alternatively, we don't feel that the developer needs23

also -- we are not suggesting that there is a24

requirement that a building will achieve all of its25
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allowable FAR.1

CHAIRPERSON GRIFFIS: Good. Thank you2

very much.3

MR. QUIN: I just have one more question,4

and then we will close, one more question, not for Mr.5

Cochran but for Mr. Bartley. And that is, is it fair6

to say that without the two-foot projection, that your7

development for this site in your opinion as an expert8

would be contained in the form that to you is unduly9

burdensome?10

MR. BARTLEY: Yes, that is true for all of11

the reasons that we've stated earlier.12

CHAIRPERSON GRIFFIS: Very well.13

MR. QUIN: And then I would to make just14

my closing, one or two quick points in closing. All15

of this is really aiming towards the rear yard, it16

seems to me. That is what most of this discussion is17

about.18

When you really look at what we are19

talking about here, we are talking about that the main20

building itself is at 15 feet. We are talking about21

five projections, which extend only two feet into a22

15-foot rear yard, which balanced out gives you a lot23

better building from everyone's perspective.24

The point here is that it is a de minimis25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

90

variance in our opinion. We are talking about1

approximately 50 percent of that entire wall is a2

projection. Fifty percent approximately is about 153

feet.4

So the two feet, one is not going to be5

able to discern the difference between a 13-foot rear6

yard and a 15-foot rear yard except that if you do not7

allow the projections, you have a solid wall across8

the back.9

I think, practically speaking, which is10

what this case is about, this is a great project11

supported in every way. If we were asking for no rear12

yard or ten-foot projection, that would be one thing,13

but we are talking about a very minor projection,14

which any other projection can go either two, four, or15

five feet.16

So we would request that the Board approve17

the application as proposed because if you were not to18

approve it, then you have to go back to the drawing19

boards again.20

Thank you.21

CHAIRPERSON GRIFFIS: Of course, if we22

support the architectural industry, that may be a23

point for us sending you back to that. No, we won't.24

Very well. Last questions of the Board or25
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applicant? Anything? Then I would move approval of1

application 16926 for Columbia/2440 Venture LLC with2

respect to the variance from the residential3

recreation requirements and a special exception to the4

roof structure provisions and to the variance from the5

rear yard requirements.6

I would like to adopt the Office of7

Planning's report in my motion with regards to the8

residential rec. and the special exception. And I9

would ask for a second. I can speak to the motion.10

VICE CHAIRPERSON RENSHAW: Second.11

CHAIRPERSON GRIFFIS: Thank you, Ms.12

Renshaw.13

The rear yard clearly has taken some14

substantial time. I think we have exhausted the need15

for it. I think it is fairly clear that there is, in16

fact, an undue burden if the rear yard is 100 percent17

complied with; thereby, in fact, increasing the18

residential rec. relief required and, more19

importantly, actually reducing the size of useability20

of units and the light and air to the some of the21

interior units. I think it is very strong.22

I think on the more of, let's say, the23

bonus side of moving ahead with this is, as discussed,24

the articulation in the back, making it actually,25
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although secondary and articulated elevation, it was1

not discussed in the oral testimony today, but it was2

in the written submission. That is the fact that the3

Columbia Hospital, which is the adjacent site, may be4

going towards historic designation.5

So clearly we know that that building is6

not changing. It looks like it may become residential7

also. It seems only to facilitate better urban living8

that with that existing building, its views out its9

windows might be to something interesting of10

structure.11

I think also a supportive area in terms of12

the documentation that we need to deliberate on is the13

fact that the university use in the area does speak to14

what type of units and what size of units might be15

supported by the community. I think that has been16

well-addressed.17

Clearly, as also discussed, the fact that18

the FAR is not coming in for relief, but, rather, it19

is being built to its mass, oftentimes the mass and20

the setbacks run in parallel. Otherwise it wouldn't21

make a lot of sense.22

But here, not to mention based on the23

burdensome nature of the rear yard requirement, we24

have an opportunity to go further and make actually25
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what I view as a better product with this relief.1

With that, I will let others speak to the2

motion if needed.3

MEMBER ZAIDAIN: I agree with you on4

almost all of those points. And I will definitely be5

voting in favor of the motion. However, it was a6

little concerning to me hearing the conversation about7

the issue with George Washington University and the8

community. I absolutely understand the community's9

concern with the expansion of GW and that whole issue10

there, but I would caution all of the developers and11

community representatives out there not to let that12

issue dictate the design of buildings because you may13

be sacrificing a good mix of housing and good quality14

design in the neighborhood in response to that issue.15

I completely support the project, and I16

will vote in favor of it.17

CHAIRPERSON GRIFFIS: Thank you. Others?18

Very well. Yes, Ms. Renshaw?19

VICE CHAIRPERSON RENSHAW: Just to say I20

support the project. It looks like a very ambitious21

undertaking. I just hope that -- again, I had asked a22

question earlier about the parking.23

That is a very difficult area for parking24

on the street. And it is my hope that whatever25
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commercial entities end up in this space on M Street1

and on 24th Street, that they observe the community2

necessity to park at a meter and not do their loading3

in the street, which is a problem in many a4

neighborhood.5

So we just point the comments to the6

applicant. And I see shaking of head. They7

understand.8

CHAIRPERSON GRIFFIS: Excellent. Thank9

you very much. It's one of the advantages of10

Washington, D.C. with its alley system, I must say,11

oftentimes in the older neighborhood. But clearly I12

think the provisions have been made for the loading13

dock in loading area that have taken into account that14

you don't want to be pulling up on M Street.15

Then, that being said, I can ask for all16

of those in favor to signify by saying "Aye."17

(Whereupon, there was a chorus of "ayes.")18

CHAIRPERSON GRIFFIS: And opposed?19

(No response.)20

MS. BAILEY: The vote is 5:0:0 to approve21

the application. Mr. Griffis made the motion. Mrs.22

Renshaw seconded. Mr. Hannaham, Mr. Zaidain, and Mr.23

Etherly are in agreement. Is this a summary order,24

Mr. Chairman?25
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CHAIRPERSON GRIFFIS: Is there a request1

for a summary order on this?2

MS. BAILEY: No, sir, not yet.3

MR. QUIN: I hereby make a request. And4

we will submit a draft.5

CHAIRPERSON GRIFFIS: Excellent.6

MR. QUIN: Excellent.7

MS. BAILEY: Mr. Chairman, will we be8

keeping the color renderings that were presented9

today?10

CHAIRPERSON GRIFFIS: Yes. In the11

presentation today, any of the materials that are not12

already submitted need to be submitted for the record.13

CHAIRPERSON GRIFFIS: I know.14

MS. BAILEY: Even the concrete?15

CHAIRPERSON GRIFFIS: However, I think16

it's important, if it's not unduly burdensome to17

submit those at a reduced scale in color. It actually18

tells a story.19

MR. QUIN: It is not unduly burdensome.20

CHAIRPERSON GRIFFIS: Good. Okay. That21

being said, I wish you all well.22

MR. BARTLEY: Thank you very much, Mr.23

Chairman and members of the Board. We appreciate it.24

CHAIRPERSON GRIFFIS: Indeed. Thank you25
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very much.1

Let us go directly into the next case,2

please.3

MS. BAILEY: The next case is application4

number 16923 of Kevin J. O'Keefe and John E. Sacco,5

pursuant to 11 DCMR 3104.1, for a special exception to6

allow a screened porch addition to a semi-detached7

single family dwelling under section 223; not meeting8

the lot occupancy requirements -- that's section 403;9

rear yard requirements -- that's section 404; and10

nonconforming structure provisions, subsection 2001.3.11

The property is located in an R-4 district at12

premises 625 Q Street, Northwest, Square 444, Lot 805.13

Please stand to take the oath.14

(Whereupon, witnesses in the case were15

duly sworn.)16

CHAIRPERSON GRIFFIS: Good morning.17

MR. SACCO: Good morning.18

CHAIRPERSON GRIFFIS: I will have you19

introduce yourself, please, for the record.20

MR. SACCO: My name is John Sacco. I am21

the property owner.22

CHAIRPERSON GRIFFIS: Excellent. You23

never knew a screened-in porch would take up so much24

of your time, did you? This is what I would like to25
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do, Mr. Sacco. The Board has completely reviewed your1

entire record. I would like to know if you would like2

to stand on the record. I can explain what that3

means.4

MR. SACCO: Yes, I would like it if you5

would explain that.6

CHAIRPERSON GRIFFIS: Indeed. It means7

that you will base your case solely on what has been8

submitted into the record so that there won't be any9

need for you to give oral testimony today.10

MR. SACCO: I do have some documents that11

I just submitted if that would be of support.12

CHAIRPERSON GRIFFIS: Why don't you13

describe to us what those are as they come to us?14

MR. SACCO: There are letters from the15

adjacent property owners in the area, specifically the16

two adjoining properties, in support of the project.17

We will also be -- I'm not too sure if you already18

have it, a letter from our ANC in support of the19

project.20

CHAIRPERSON GRIFFIS: Okay. Very well.21

So you submitted four letters to the adjacent22

properties. I don't know that we do have the ANC.23

Wait a second.24

VICE CHAIRPERSON RENSHAW: The ANC25
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commissioner is here.1

CHAIRPERSON GRIFFIS: Indeed. Then if2

that is satisfactory to you, I would just have you3

take questions from the Board if there are any.4

MR. SACCO: Sure.5

CHAIRPERSON GRIFFIS: Board members, any6

questions?7

(No response.)8

CHAIRPERSON GRIFFIS: Excellent. Very9

well. Let's move on, then. I would ask as we go to10

the Office of Planning, whether they would like to11

stand on the record also.12

MS. THOMAS: Yes, Office of Planning would13

stand on the record.14

CHAIRPERSON GRIFFIS: Good.15

MS. THOMAS: Good morning, Mr. Chairman.16

It's Karen Thomas.17

CHAIRPERSON GRIFFIS: Thank you very much18

and welcome this morning.19

Board members, any questions of Office of20

Planning on their report? I think, in particular, the21

scanned images within the text plans and photographs22

are very helpful.23

Did you receive a copy of the Office of24

Planning report, Mr. Sacco?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

99

MR. SACCO: No. That would make it1

difficult for you to have any questions for Office of2

Planning.3

CHAIRPERSON GRIFFIS: Okay. Before you4

leave, you should get a copy. They are, we can5

summarize, in support of your application. And they6

do recommend approval.7

Okay. Other government reports I do not8

have record of. So why don't we have the ANC member9

come up from 2C?10

MR. PADRO: Good morning, Mr. Chairman,11

members of the Board.12

CHAIRPERSON GRIFFIS: Good morning.13

MR. PADRO: For the record, I am Alexander14

M. Padro. I am advisory neighborhood commissioner for15

single member district 2C/01 in Shaw.16

I have just submitted and I hope they will17

be waived into the record the ANC report, which18

recommends approval of the application and also a19

letter from myself detailing the outreach efforts that20

I conducted with adjoining property owners as well as21

community residents to determine that there were no22

objections that I was able to learn of to the23

application.24

So, rather than my usual presentation25
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style, which is to actually read all of the documents1

into the record and because of the late hour, I would2

simply submit these documents. And if they are3

accepted into the record, I would be happy to take any4

questions that you may have.5

CHAIRPERSON GRIFFIS: Excellent. Thank6

you, Mr. Padro. And, for clarification, the ANC7

meeting of 2C was held on the 2nd of October 2002?8

And there was a quorum present? And it was duly and9

properly noticed?10

MR. PADRO: Excellent.11

CHAIRPERSON GRIFFIS: Any objections to12

waiving our rules to accept the ANC report?13

(No response.)14

CHAIRPERSON GRIFFIS: Not hearing any, I15

will take it as consensus that we will accept the16

report and accept its recommendation of approval and17

give it the great weight for which it is now afforded.18

Is anyone else here in attendance to give19

testimony, either in favor or in opposition, of20

application 16923?21

(No response.)22

CHAIRPERSON GRIFFIS: Very well, then.23

Mr. Sacco, I can give you an opportunity for closing24

statements. However, not having made a presentation25
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in the case -- but no. Whatever you have, whatever1

closing remarks you might have.2

MR. SACCO: The only thing that I was3

requesting is that if you were not planning on doing4

so, if you just have a bench decision on this, we have5

a contractor that is looking at other projects. And I6

am afraid he is going to go away.7

CHAIRPERSON GRIFFIS: Okay. I assume that8

you are asking also for a summary order if, in fact,9

it goes for an approval. Very well.10

MR. SACCO: That is correct.11

CHAIRPERSON GRIFFIS: Mr. Sacco, I would12

move approval of application 16934 for the special13

exception to allow a screened-in porch addition to a14

semi-detached single family dwelling. This is, of15

course, under section 223. And it is for the premises16

of 625 Q Street.17

MEMBER ETHERLY: I will second that.18

CHAIRPERSON GRIFFIS: Thank you very much.19

I think the file and record were very clear. Mr.20

Sacco, I think you should be commended for the work21

that you are doing on that house. Although most of it22

is out of our jurisdiction, the photographs that were23

submitted show that there is great work to be done.24

And, in closing, that rear porch seems to25
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be fitting of section 2232 and also the special1

exception, which I think has been proven by the2

record.3

I would ask for all of those in favor to4

signify by saying "Aye."5

(Whereupon, there was a chorus of "ayes.")6

CHAIRPERSON GRIFFIS: And opposed?7

(No response.)8

CHAIRPERSON GRIFFIS: Very well. And we9

can give a summary order with that bench decision, Mr.10

Sacco. We appreciate your patience today being down11

here most of the morning. And good luck.12

MR. SACCO: Thank you.13

MS. BAILEY: The vote is recorded as 5:0:014

to approve the application. Mr. Griffis made the15

motion, Mr. Zaidain seconded. Mrs. Renshaw and Mr.16

Etherly, Mr. Hannaham are in agreement.17

MR. SACCO: Okay. We have one last case18

in the morning. I am going to have you folks set up.19

We are going to take a five-minute break just so we20

can stretch our legs, and we will resume.21

(Whereupon, the foregoing matter went off22

the record at 11:54 a.m. and went back on23

the record at 12:03 p.m.)24

CHAIRPERSON GRIFFIS: Let us resume. Call25
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the last case in the morning.1

MS. BAILEY: Application number 16925 of2

Katherine L. Novitch, pursuant to 11 DCMR 3104.1, for3

a special exception to allow an addition to a single4

family, a detached dwelling, under section 223. The5

project does not meet the lot width requirements of6

section 401; side yard requirements, the section 405;7

and nonconforming structure provisions, subsection8

2001.3. This site is located in the R-1-B district at9

premises 3558 Albemarle Street, Northwest, Square10

1970, Lot 75.11

Please stand to take the oath, all of12

those who will be testifying today.13

(Whereupon, witnesses in the case were14

duly sworn.)15

CHAIRPERSON GRIFFIS: Regretfully I have16

to say good afternoon. If you wouldn't mind, just17

give us your name again and your address for the18

record.19

MS. NOVITCH: Sure. It's Katherine Louise20

Novitch. The address is 3558 Albemarle Street,21

Northwest, between Connecticut and Reno.22

CHAIRPERSON GRIFFIS: I would also like to23

expedite this a little bit. I think there are a few24

issues that we just want to address and have that25
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addressed by you. Clearly one of the issues is going1

to be this tree and the preservation plan for this2

tree.3

Other than that, Board members, I am not4

sure what more we need to do. Let me give you an5

opportunity just to make an opening statement if you'd6

like. And then we can move on from that.7

MS. NOVITCH: Well, we had bought the8

house in 1973. It's a 1911 stucco. And the tree9

attracted us to the house anyway, a tulip poplar. So10

it was old then. They think it's probably maybe 18011

or more years old.12

So we have always wanted to preserve it.13

And that is partly why we are doing the renovation we14

are doing, to be able to keep that tree and not do any15

harm to it.16

We had done renovation originally in17

'78-'79. And we need to redo it. It is kind of18

dated. And that is why we brought in Muse Architects,19

to make it go back more to the original sense of the20

house and take off the kind of more modern, more21

dramatic look and make it all fit in much more. It22

will make a much prettier back on the house also.23

CHAIRPERSON GRIFFIS: Excellent. And with24

you today is Muse Architects. Is that correct?25
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MS. NOVITCH: Yes, Stephen Muse and Kuk-Ja1

Kim.2

CHAIRPERSON GRIFFIS: Indeed. Welcome.3

What provisions have you made in terms of preservation4

of the tree? Is there an arborist under contract?5

MR. MUSE: Yes. It's really three things.6

Number one is where the addition is located, to7

locate the addition as far to the west as possible to8

make sure that we don't build close to the tree.9

The second one is if you look at the10

basement plan, you will see that we are not bringing11

down foundation walls per se, but we are bringing down12

stone piers.13

CHAIRPERSON GRIFFIS: Right.14

MR. MUSE: So it will do as little impact15

on the ground as possible.16

And the third is yes, we will have in the17

construction documents a provision that there will be18

an arborist brought in at the time that the work is19

done so that as we go into the ground, anything that20

we do find in terms of roots that need to be dealt21

with -- this is standard practice for all of our work.22

CHAIRPERSON GRIFFIS: Right.23

MR. MUSE: It is much more important in24

this case because of the interest in this tree.25
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CHAIRPERSON GRIFFIS: But you would bring1

the arborist in prior to the work being done?2

MR. MUSE: Prior to the work being done3

but on site while the work is being done as well.4

CHAIRPERSON GRIFFIS: Oh, I see your5

point. Now, is it your understanding that under this6

contract, the arborist will actually review the root7

systems and facilitate the placement of the piers?8

MR. MUSE: No, it's not that so much.9

It's more a situation of when you're in the ground --10

we have a sense of where the roots are, but when we're11

in the ground, of course, we don't know exactly where12

they are.13

And we like to have an arborist on board14

so that any work that does have to be done in terms of15

these roots, there are provisions for how you cut a16

root, for how you fix the end of the root. We like17

having an arborist on board so the general contractor18

is not using his own knowledge to do this sort of19

work.20

CHAIRPERSON GRIFFIS: Indeed. Have you21

ever in the past experience had them come out and22

survey the root system and give recommendations about23

where the pier systems might be so that this24

structural system may change to accommodate that and25
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do that before it becomes a field request for1

information?2

MR. MUSE: Well, yes and no. I mean, we3

do that in terms of working with a structural engineer4

who talks to the arborist about minimizing the5

structure down below grade.6

CHAIRPERSON GRIFFIS: Okay.7

MR. MUSE: But in terms of exactly8

locating the roots, no, that is not something that we9

can do. That is why you start off with a notion of10

how you are going to build this thing to have as11

little impact on the ground as possible, but we do12

like having an arborist there when the work is being13

done and the excavation is being done to help monitor14

that work.15

CHAIRPERSON GRIFFIS: Okay. Mr. Zaidain?16

MEMBER ZAIDAIN: I was just going to say17

from my experience of having them on site during, as18

opposed to doing a survey beforehand, is much more19

effective.20

CHAIRPERSON GRIFFIS: I understand that.21

Okay. Any other questions?22

(No response.)23

CHAIRPERSON GRIFFIS: Anything else you24

would like to illuminate for the Board?25
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MS. NOVITCH: No. I think it is all1

pretty plain.2

CHAIRPERSON GRIFFIS: Good.3

MS. NOVITCH: I mean, if you have any4

questions, it would be fine.5

CHAIRPERSON GRIFFIS: Good. Okay. And I6

think it is. I think the record is fairly complete in7

terms of the scope of work. Certainly the scope is8

under our jurisdiction. I would agree with you that I9

think the new design is a nice addition to the10

existing structure.11

Just to be absolutely correct, the12

existing is noted as a new stucco, which would be13

matching the existing structure?14

MS. NOVITCH: Right.15

MR. MUSE: Yes.16

CHAIRPERSON GRIFFIS: Yes, Ms. Renshaw?17

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I18

didn't see any letters from your neighbors, from the19

applicant's neighbors, in the file. Perhaps the20

applicant, Mrs. Novitch, would speak to that, the21

contact with your neighbors.22

MS. NOVITCH: Yes. We have been in23

contact with our neighbors. They sent the letters to24

the ANC. Cathy Wiss of 3F also spoke to them, went25
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around and spoke to everyone about it. So they were1

in the ANC presentation and records. And I thought2

she probably forwarded those all here to you all --3

maybe she didn't -- from 3F.4

I'm sorry. We were all in support. We5

talked to the neighbor directly to the west6

personally, too, because we are good friends and have7

worked out that with them.8

Do you have the ANC report there?9

VICE CHAIRPERSON RENSHAW: We have the ANC10

report, and the ANC attached the resolution.11

MEMBER ZAIDAIN: If you look at the12

resolution, it says "Whereas," the second to last13

"Whereas, the adjoining property owners."14

VICE CHAIRPERSON RENSHAW: Yes.15

MS. NOVITCH: She personally did talk or16

e-mailed with the neighbor because a neighbor was out17

in California also at one point. She had a lot of18

questions. So she clarified a lot with her.19

VICE CHAIRPERSON RENSHAW: Thank you.20

CHAIRPERSON GRIFFIS: Other questions?21

(No response.)22

CHAIRPERSON GRIFFIS: Very well. Let's23

move on to the Office of Planning's report. It is24

recommending approval. It is exhibit number 22 in the25
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record. I would see if the Office of Planning1

representative would like to stand on the record.2

MS. RAY: Venita Ray, Office of Planning.3

We will stand on the record with one exception.4

CHAIRPERSON GRIFFIS: Good.5

MS. RAY: I just noticed that the file6

referenced the lot being 75. I guess it was a7

correction from 907. So with just that one8

correction.9

CHAIRPERSON GRIFFIS: What page is that10

on?11

MS. RAY: On our report, it was -- I was12

just looking in the file a little earlier.13

CHAIRPERSON GRIFFIS: Oh, I see, the lot.14

MS. RAY: Earlier they had sent in a15

correction to the lot number.16

CHAIRPERSON GRIFFIS: Number. Oh, okay.17

MS. RAY: We used lot number 907. And I18

guess there was a correction of --19

MS. NOVITCH: Right. That is a20

subdivision. That is a new number now.21

CHAIRPERSON GRIFFIS: Is it still a22

partial lot?23

MS. NOVITCH: I think it is. It's a tax24

lot.25
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MS. KIM: The 907 was a partial tax lot.1

MS. BAILEY: Excuse me. You need to speak2

and identify yourself.3

CHAIRPERSON GRIFFIS: You need to talk4

into a mike.5

MS. KIM: Hi. My name is Kim-Ja Kim, for6

the record.7

Lot 907 was a partial tax lot. There was8

never an underling record lot. And we went through9

the subdivision process to get a record lot for this10

lot, and that is 75.11

CHAIRPERSON GRIFFIS: I see. Okay.12

MS. RAY: So that would be the only13

correction. And I hope the Board was able to get the14

color pictures that we had attached. I only attached15

them there for color.16

CHAIRPERSON GRIFFIS: Indeed. And I would17

make the same comment that I made at the last that18

this is an impressive and very helpful and useful19

document for the Board.20

I certainly hope you received a copy. If21

not, you should take one with you, speaking to the22

applicant on that. Did you receive an Office of23

Planning report?24

MS. NOVITCH: No. And I will get one25
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afterwards.1

CHAIRPERSON GRIFFIS: As I have indicated,2

they have recommended approval. And they go through3

the test for a special exception on that.4

Any questions from the Board for the5

Office of Planning?6

(No response.)7

CHAIRPERSON GRIFFIS: Let's move on to the8

ANC, which is 3F we have submitted. It was timely.9

And the public notice was given for the public meeting10

on the 17th, to which a quorum was present. And it is11

recommending approval under the condition upon a12

strong tree preservation plan be in place.13

The resolution has been briefly discussed,14

but it clearly lays out the arguments or the specifics15

of this as well, as indicated, the adjacent neighbors'16

support.17

Any other items need to be highlighted on18

that?19

VICE CHAIRPERSON RENSHAW: Just the fact20

that in the letter signed by the chair, Cathy Wiss,21

dated September 19th that she stipulates that the ANC22

voted not to object, although on the resolution, it23

said, "Approved by a vote of 7:2:0:0," but there is a24

difference between approving and voting not to object.25
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CHAIRPERSON GRIFFIS: Okay. Anything1

else? I am not showing any notes on other2

submissions. So I would ask that anyone here to give3

testimony in favor or opposition can come forward at4

this time.5

(No response.)6

CHAIRPERSON GRIFFIS: If not, then I would7

give the opportunity for any closing remarks. Do you8

just want to walk through the drawings because they9

are here?10

MS. NOVITCH: Okay.11

CHAIRPERSON GRIFFIS: Oh, boy. Why don't12

we put those up very briefly. And if you wouldn't13

mind, Mr. Muse, just walking us. Indeed, brevity14

would be --15

MR. MUSE: Yes. I will make this very16

brief. What I would do is describe as Kuk-Ja points17

to the drawings. As I said before, we are building18

this addition as far to the west as possible.19

It is a narrow lot. It is 45 feet. If20

you look at the site plan of this area, you see a much21

greater density within this block because it is a very22

unusual block of small sites. It is a side hall house23

because you really can't put a center hall house on24

this site. The site is that thin.25
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It has got an eight-foot setback to the1

east on an existing house. That gives us a setback of2

two and a half feet on the west for the existing3

house. It is a very tight site. The addition that we4

are doing extends the line.5

You go back towards the rear of the house6

and then the steps to three and a half feet away from7

the property line. We are extending that line for8

another five feet. And then we are putting a9

four-foot, six one-story bay extended to that, which10

is five and a half feet away from the property.11

CHAIRPERSON GRIFFIS: Good.12

MR. MUSE: As Mrs. Novitch said, besides13

giving them the space that they need and a deck on14

that floor and wanting to save a tree, a major cause15

in doing this is to remove the 1970s additions, which16

we think are out of character, besides the fact that17

those bays leak quite badly and have all sorts of18

functional problems.19

We are removing those and going back to20

stucco and traditional wood windows and doing21

something that hopefully is a seamless addition on the22

house.23

CHAIRPERSON GRIFFIS: Good. And you are24

putting metal coverings over the door system that is25
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coming out.1

MR. MUSE: Yes. The door that is on the2

left, that is the bay that I just described.3

CHAIRPERSON GRIFFIS: Right.4

MR. MUSE: It is a bay that comes out5

four-foot, six. It extends the dining room from a6

17-foot dimension to a 21.6 dimension, which you have7

heard enough about the size of dining rooms this8

morning. You probably don't want to hear more about9

that. But it is only a one-story bay.10

The one to the right is simply a covering11

over the door, but it is mainly just to pair up with12

the bay on the left. It is more of a cosmetic thing.13

CHAIRPERSON GRIFFIS: And it is a wood14

deck or is it a still structure?15

MR. MUSE: Yes, it is a wood deck. It is16

a wood deck.17

CHAIRPERSON GRIFFIS: In terms of the18

railing system, the guard rail, that is also a wood19

structure?20

MR. MUSE: It is a wood structure. We may21

want to revisit that as metal at some point. We have22

a very traditional metal rail. As presently drawn, it23

is a wood rail.24

CHAIRPERSON GRIFFIS: I think that would25
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accentuate well with the curved metal, but we are not1

going to go in and spend a lot of time designing this.2

MR. MUSE: Of course, this deck is built3

around the tree and the tree preservation.4

Of course, the only comments we got from5

neighbors were "You're not taking the tree down, are6

you?"7

CHAIRPERSON GRIFFIS: Right.8

MR. MUSE: Of course, one of the major9

reasons for us doing this is to really work with this10

tree.11

CHAIRPERSON GRIFFIS: Good. How tall is12

this tree, 40, 50 feet?13

MS. NOVITCH: Oh, it's way past that14

because our house is that.15

MR. MUSE: Far further than that.16

MS. NOVITCH: It's probably 100 and17

something. I mean, it's tall. It's very tall. We18

have had arborists come in. They want to top it. I19

say, "No, no" because that kind of kills a lot.20

CHAIRPERSON GRIFFIS: Yes.21

MS. NOVITCH: And we keep it trimmed up.22

CHAIRPERSON GRIFFIS: Right.23

VICE CHAIRPERSON RENSHAW: And you don't24

have any trouble with your basement from the root25
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system?1

MS. NOVITCH: No because it's set back2

under the deck. Our root system, it's an old stone3

basement. And it's set back far enough that we4

haven't had trouble with the roots coming in.5

CHAIRPERSON GRIFFIS: I am not sure with6

this variety of tree, but does it have a very strong7

destructive root system? I mean, some trees don't.8

MR. MUSE: It's tulip poplar. The root9

system is quite good. The only problem that you have10

with tulip poplars is that they tend to be brittle.11

CHAIRPERSON GRIFFIS: Right.12

MR. MUSE: And in bad storms, when you see13

branches coming down quite often, those are from tulip14

poplars.15

CHAIRPERSON GRIFFIS: It's those? Yes,16

exactly.17

MS. NOVITCH: And that's why we have a18

glass ceiling now on our bays. Whenever there is a19

big wind, we are afraid one will fall on that.20

Besides, we have had some leaking. So we are trying21

to do a more stable feel also to the roof.22

CHAIRPERSON GRIFFIS: Indeed. Indeed.23

Okay. Any other questions?24

MEMBER ZAIDAIN: There are some pictures25
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of the trunk in the OP report. She said she couldn't1

get the canopy.2

CHAIRPERSON GRIFFIS: You couldn't get far3

enough away to get --4

MR. MUSE: It's really seen as one of the5

oldest trees in Washington. It's a really wonderful6

tree.7

CHAIRPERSON GRIFFIS: That's fascinating.8

Wow. It is a valuable asset, clearly.9

Okay. Anything else?10

(No response.)11

CHAIRPERSON GRIFFIS: Very well. I think12

you should be commended on the rendered elevations13

also. They really tell the story well.14

With that, anything else? Any closing15

remarks?16

MS. NOVITCH: No. I think that's fine,17

just that I think this will be a big improvement to18

the neighborhood and to our house also and for the19

neighbors to look over on it than what is there now.20

VICE CHAIRPERSON RENSHAW: How long a21

period of time for construction?22

MS. NOVITCH: Well, I think --23

MR. MUSE: That's a question she has been24

asking me quite a bit.25
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MS. NOVITCH: I think six months to a year1

probably, probably about six months before it is2

finished, six to eight months, because we are doing3

inside electrical and bathrooms and things like that.4

MR. MUSE: One of the things that we have5

really tried to do in the house is minimize the6

additions and do most of the work with renovation7

work. So there is work within the house itself.8

CHAIRPERSON GRIFFIS: Very well. Then if9

that concludes it, if there are no other questions, I10

would move approval of application 16925 for the11

special exception to allow for the addition at the12

premises 3558 Albemarle Street, Northwest.13

And I would add into the motion the14

condition -- well, I would think that the order will15

reflect the testimony about a tree preservation plan16

and how that was to be accomplished.17

So, with that, I would look for a second.18

VICE CHAIRPERSON RENSHAW: Second.19

CHAIRPERSON GRIFFIS: Thank you very much.20

I think it is very complete. I think we21

have reviewed the entire record. I would adopt, in22

fact, in my support the Office of Planning's report23

and have others speak to the motion if needed.24

VICE CHAIRPERSON RENSHAW: No. This looks25
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to be a very, how shall we say, beautiful design1

taking the house back to its traditional look. I2

think the enhancement will benefit the neighborhood.3

And we wish you well in your new quarters, whenever it4

comes around.5

MS. NOVITCH: Thank you.6

CHAIRPERSON GRIFFIS: Indeed. Not having7

evidence of any adverse impacts, I think we can also8

see clearly by the documents that are submitted that9

none in this Board's understanding would actually be10

created or have long-term potential for the creation.11

That being said, then I can ask for all of those in12

favor to signify by saying "Aye."13

(Whereupon, there was a chorus of "ayes.")14

CHAIRPERSON GRIFFIS: And opposed?15

(No response.)16

MS. BAILEY: The vote is recorded as 5:0:017

to approve the application. Mr. Griffis made the18

motion. Mrs. Renshaw seconds. Mr. Zaidain, Mr.19

Etherly, Mr. Hannaham are in agreement. And the order20

should reflect that there would be a tree preservation21

plan at the premises. This is a summary order, Mr.22

Chairman.23

CHAIRPERSON GRIFFIS: Yes. You are24

requesting a summary order?25
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MR. MUSE: Yes.1

CHAIRPERSON GRIFFIS: I would think it2

would be appropriate. Good. Anything else?3

(No response.)4

CHAIRPERSON GRIFFIS: Thank I would thank5

you all.6

MR. MUSE: Thank you very much.7

MS. NOVITCH: Thank you very much.8

CHAIRPERSON GRIFFIS: And we can adjourn9

the October 15, 2002 morning session of the Board of10

Zoning Adjustment.11

(Whereupon, at 12:20 p.m., the foregoing12

matter was recessed for lunch, to13

reconvene the same day.)14

15

16

17

18

19

20

21

22
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

(1:21 p.m.)2

CHAIRPERSON GRIFFIS: Good afternoon,3

ladies and gentlemen. I would ask that the hearing4

please come to order. This is the 15 October 20025

public hearing of the Board of Zoning Adjustment of6

the District of Columbia. I am Chairperson Geoff7

Griffis. With me today are: Vice chair, Ms. Anne8

Renshaw; also Mr. Curtis Etherly. Representing the9

National Capital Planning Commission is Mr. Zaidain,10

who will be returning momentarily. And representing11

the Zoning Commission with us this afternoon, who will12

also be joining us shortly, is Mr. May.13

Copies of today's hearing are available to14

you. They are located at the table where you entered15

into the hearing room. Please let me know if16

additional copies are needed. It looks like a thin17

pile over there. However, it's not an exhaustive18

agenda. I think you all know what we are here for19

this afternoon.20

Let me run through a couple of quick21

things you may all be familiar with, but clearly all22

the proceedings and public hearings are being23

recorded. Therefore, anyone speaking to the Board24

must speak into a microphone. That microphone must be25
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on. Otherwise you will not be on the record.1

When presenting information to the Board2

and coming forward, you will need to fill out two3

witness cards. Those witness cards go to the4

recorder, who is sitting to my right.5

Let me also ask that everyone turn off6

cell phones and beepers at this time and also restate7

the fact that under our regulations, we are not8

allowed to have any disruptive noises or actions in9

the hearing room. Therefore, we will hold strictly to10

those regulations.11

All persons planning to testify, of12

course, I have gone over. We have a continuation of a13

case. I will go through the order once the case is14

called. So I won't go through our procedural orders.15

Cross-examinations, to reiterate for those16

present today, is done by parties in the case and the17

applicant. The ANC within which the property is18

located is automatically a party in the case.19

The record will be closed at the20

conclusion of each case, of course, except for any21

specific materials requested by the Board. And we22

will be very explicit as to what is to be submitted to23

the Office of Zoning and when it is to be submitted,24

after which, of course, the record will be closed and25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

124

no other information will be accepted into the record.1

The Sunshine Act requires that public2

hearings be held in the open and before the public.3

However, the Board may, consistent with its rules and4

the Sunshine Act, enter into executive session for5

reviewing the record or deliberating on a case.6

Decisions of all cases, particularly7

contested cases, are based exclusively on the public8

record. Therefore, we ask that you not people present9

today not engage Board members in any conversation so10

that we don't have an appearance to the contrary.11

We will make every effort to conclude this12

today. What time and which I am not really sure.13

However, we will try and pull this in by 6:00 o'clock.14

I will update the people as we proceed, and we will15

be taking a break in the afternoon just so we can all16

stretch our legs.17

At this time, I think we can entertain18

preliminary matters attendant with the afternoon case.19

I would ask our Office of Zoning representatives, of20

which Ms. Bailey and Mr. Moy are with us today, if21

they have any preliminary matters for the Board.22

MS. BAILEY: Mr. Chairman, members of the23

Board, good afternoon. There is a preliminary matter,24

Mr. Chairman, and it concerns application 16936 of25
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Mike Meier.1

CHAIRPERSON GRIFFIS: Oh, indeed.2

MS. BAILEY: That application was3

withdrawn.4

CHAIRPERSON GRIFFIS: Very good. Thank5

you.6

MS. BAILEY: That is the only preliminary7

matter staff has at this point, Mr. Chairman.8

CHAIRPERSON GRIFFIS: Okay. Is there9

anyone in attendance that brings a preliminary matter10

before the case is called for the afternoon? Yes,11

sir?12

MR. KOGAN: Thank you, Mr. Chairman. Phil13

Kogan, ANC-3F.14

We did communicate with the Board last15

week regarding the matter of time allocation in the16

Washington Home case. I think there was some concern17

among some of the ANC commissioners regarding how time18

had been allocated. I think we laid that out in great19

detail for you.20

So we just wanted to establish up front21

what the time frames would be for the various22

presentations today; in particular, the presentation23

by citizens concerned about the home's expansion, the24

community group representing the immediately impacted25
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neighbors.1

CHAIRPERSON GRIFFIS: Okay. Why don't we2

establish that? Actually, let's call the case and3

then establish the time periods within the case. So4

we will just do this formality first.5

MS. BAILEY: Application number 16836 of6

The Washington Home, pursuant to 11 DCMR, 3104.1, for7

a special exception for an addition to an existing8

health care -- this is the hospice -- facility. It's9

increasing the number of beds from 201 to 205 beds and10

increasing the number of parking spaces from 75 to 17311

under section 219. The property is located in an12

R-1-B district at premises 3720 Upton Street,13

Northwest, Square 1825, Lot 818.14

Is there anyone here today who was not15

here previously and who would be testifying in the16

case and who needs to be sworn in? Anyone who needs17

to be sworn in today?18

(Whereupon, witnesses in the case were19

duly sworn.)20

MS. BAILEY: Thank you.21

Mr. Chairman, based on the notes that22

staff has, the applicant was allotted 60 minutes to23

present their case. Most of that time has been taken24

up. As you know, Mr. Chairman, the time is not timed.25
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Neither is that of the Office of Planning.1

Generally organizations are given five2

minutes, individuals three minutes. And, therefore,3

the opposition would be given an hour. Those are the4

time limits that we have, Mr. Chairman, at this point.5

CHAIRPERSON GRIFFIS: Very good. Thank6

you.7

Is that your understanding also?8

MR. KOGAN: I'm not sure we agree on the9

amount of time that was used.10

CHAIRPERSON GRIFFIS: You are aware when11

we do timing that any board questions during the12

presentation in a case would be reduced?13

MR. GRAHAM: Yes.14

CHAIRPERSON GRIFFIS: Or would not be15

counted towards the allotment.16

MR. KOGAN: Why don't I refer to Mr.17

Graham here on that question, if I may?18

MR. GRAHAM: Yes. I don't think there's19

any problem. I just think that during the --20

CHAIRPERSON GRIFFIS: Can you introduce21

yourself for the record, please?22

MR. GRAHAM: I'm sorry. This is John23

Graham speaking. During the clocking last time, there24

were a number of anomalies noticed by people in the25
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audience. The Chair took note of that as well.1

I think it was pretty clear that beyond 602

minutes were actually used. I understand that it is3

the normal procedure here to give both sides equal4

time.5

I think we're going to move things along6

expeditiously. If we get close to 60 minutes and our7

adversaries want to make an issue of it, then we will8

appeal to you to let us finish our case. I don't9

think it's going to go much beyond that anyway.10

CHAIRPERSON GRIFFIS: Good.11

MR. GRAHAM: We are going to move it along12

and try to get the facts out there.13

CHAIRPERSON GRIFFIS: In that case -- I14

appreciate your flexibility with that -- I will watch.15

I have a monitor that sits in front of me, which16

sometimes differs from these. And I will take note of17

it again. If we have objections, we can deal with it18

as we get close to 60.19

And, rather than spending more time20

talking about time, is there anything else?21

MR. KOGAN: I think that is agreeable.22

MR. KEYS: Mr. Chairman, I could take that23

concern off the table. I am not going to object to24

the time they take.25
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CHAIRPERSON GRIFFIS: Very well. Very1

well.2

MR. KEYS: I will sit for as long as you3

will sit.4

CHAIRPERSON GRIFFIS: Well, I don't know5

if you would want to go up against me on that one.6

However, clearly, in any public hearing, especially in7

this one, in a case presentation, the Board will want8

to move things along because we will be looking for9

very substantive things. I will give direction if we10

go far afield, if we become redundant.11

Any testimony that is given by individuals12

clearly can be said one time, and then written13

submissions can be put into the record. We will not14

need people testifying to the same issue several times15

over. But I will lay that out also as we get through.16

Cross-examination will also be the same.17

I will give some direction. If I feel we are not18

getting into the heart of the matters that need to be19

dealt with or perhaps there is rephrasing of questions20

that might get to that issue. And with that, let us21

proceed.22

It is my understanding from our notes that23

we are at the point where the Office of Planning will24

be presenting their report. That will also give them25
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-- open to questions from the Board.1

We will move on from that to other2

government reports which are attendant to the3

application. Then we will go into the testimony of4

the ANC-3D. We will then move on to -- what I would5

like to do is have parties and persons in support give6

their testimony.7

Then we go to the parties in opposition8

case. Then we would have the testimony of people in9

opposition if there are any here. Then we will close10

with rebuttal testimony of witnesses and closing11

remarks.12

Is that everyone's understanding of where13

we are?14

MR. GRAHAM: It is mine, yes.15

CHAIRPERSON GRIFFIS: Okay. Very well, in16

which case let us welcome the Office of Planning.17

MS. THOMAS: Good afternoon. Mr.18

Chairman, members of the Board, my name is Karen19

Thomas. I am presenting OP's opinion on the20

applicant's request. We based our report for21

compliance with the zoning regulations, particularly22

sections 219.3 and 219.5, and for the neighborhood23

comprehensive plan for Ward 3.24

Generally, OP has no objection to the25
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proposed addition to accommodate for additional beds1

at the hospice. The applicant has provided a2

certificate of need issued by the State Health3

Planning and Development Agency.4

DDOT has stated in their report that there5

is no objection to the addition. And OP believes that6

there should be no appreciable increase in traffic or7

noise due to the addition.8

Section 219 requires: 3) that a health9

facility meets the parking standard for adequate and10

appropriately located and screened-off parking to11

provide for the needs of the occupants and employees12

and visitors to the facility.13

The intent of the proposed parking lot14

expansion, as OP reviewed it, is to alleviate the15

current condition of overflow parking into the16

surrounding neighborhood and to provide relief for17

staff and visitors to the facility. Based on the18

applicant's parking study and DDOT's staff19

observations at the site, OP supports lot expansion to20

enable the applicant to conform to the requirements of21

219.3 and 219.5.22

In addition, it was OP's understanding23

that the applicant and some community members met to24

discuss the aesthetics and other issues associated25
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with maintaining the park-like quality of the hospice1

grounds.2

We support any compromise between the3

applicant and the community concerning landscaping and4

tree removal, including the efforts to protect5

remaining trees during construction. The applicant6

has also stated that where trees are removed, there7

will be new tree plantings on site to mitigate any8

tree loss.9

OP recently received the applicant's new10

parking reconfiguration, indicating a reduction in the11

amount of spaces previously requested. In response to12

the community's concern with regard to the requested13

number of spaces, we support the amended parking plan14

as an effort to address the community's concern.15

The plan presented by the applicant seemed16

to be the intent of section 219.3 of the zoning regs17

with respect to providing screening for its off-street18

parking.19

With respect to the drainage and the20

potential runoff issues of the parking lot, OP was21

informed by DOH Watershed Protection Division that22

since the parking lot expansion is over 5,000 square23

feet, any parking lot over that amount must comply24

with water quality and pollution; in particular,25
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erosion and sediment control regulations and some1

water management provisions.2

DOH requires plans to be submitted to3

them. DOH reviews the proposal. And upon approval,4

the plans are submitted to the applicant for DCRA's5

permit issuance.6

In conclusion, we support the applicant's7

request for additional beds to the existing facility8

and, in accordance with DDOT's report, has no9

objection to its parking lot expansion to accommodate10

employees and visitors to its facility.11

Thank you.12

CHAIRPERSON GRIFFIS: Thank you very much.13

You just referenced a new recent submission of a new14

parking count?15

MR. GRAHAM: We don't have that either,16

Mr. Chair. I don't know what the reference is.17

MR. KEYS: Mr. Chair, I believe Mr. Graham18

is mistaken in that. I think he does have it.19

CHAIRPERSON GRIFFIS: Do we have it?20

MR. KEYS: That was going to be introduced21

today in the cross-examination portion of the case.22

We have discussed this particular plan fairly23

extensively.24

CHAIRPERSON GRIFFIS: How do you introduce25
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it in cross-examination? Of whom?1

MR. KEYS: I would prefer to reach that at2

the point in time when I think it is appropriate to3

offer it.4

CHAIRPERSON GRIFFIS: I see. Well, it5

looks like it is going to come very quickly. So let's6

move on, then.7

Ms. Renshaw, did you have another8

question?9

VICE CHAIRPERSON RENSHAW: Is that the10

supplemental report that you reference on page 7 of11

your March 26th report, Ms. Thomas? You said that OP12

will issue a supplemental report after further13

conversations with the applicant and the community.14

You have laid out the community comments and that15

there are three working groups. Do you have a report16

on that?17

MS. THOMAS: No. After conversations with18

the applicant, OP did not get anything substantive by19

way of the landscaping issues or that type of thing.20

We recently received -- that was last21

week. The applicant faxed sort of a parking plan to22

OP that they were in discussions with the community23

about the reduction of spaces, parking spaces.24

So we haven't submitted any supplemental25
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based on that, but we looked at the reduction.1

VICE CHAIRPERSON RENSHAW: So last week2

the applicant faxed to the Office of Planning a new3

parking plan or a revised parking plan, but this4

parking plan is something that we do not have yet.5

Mr. Keys is going to bring it up, he6

states, in cross-examination. This is tough when we7

don't get material in advance, Mr. Keys and Ms.8

Thomas, because we don't know what you are talking9

about.10

MS. THOMAS: OP was not aware that the11

Board had not received that. We looked at it. We12

supported it based on Mr. Keys' submission to us. So13

we assume that he submitted it to the Board.14

MEMBER ZAIDAIN: Okay. Will there be a15

supplemental report with your reactions to that plan?16

MS. THOMAS: Yes.17

MEMBER ZAIDAIN: We just haven't received18

it yet.19

MR. GRAHAM: Can I make a comment? This20

is from John Graham for the Concerned Citizens. I21

don't know what we are doing here. If you are going22

to allow the home to cross-examine witnesses with a23

plan that has never been formally submitted, it seems24

to me the height of unfairness.25
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We have expert witnesses here. We have1

taken them on their face value of what it is they're2

presenting to this Board. I don't understand what it3

is we are supposed to do.4

If the target is moving and some elements5

of the city government are given the target, we are6

not formally told there is anything changing. Here7

this is after their case is closed. So we don't have8

an opportunity to cross-examine their witnesses on9

their change of plans. This is just grossly unfair.10

MEMBER ZAIDAIN: I don't understand it11

either.12

CHAIRPERSON GRIFFIS: I tend to agree.13

MR. KEYS: Mr. Chair, may I offer an14

explanation of this?15

CHAIRPERSON GRIFFIS: Yes. That would be16

helpful.17

MR. KEYS: We met with the community --18

not the community. We met with Mr. Graham's19

representative, Mr. Danzig, in Mr. Graham's absence on20

August 28th.21

We also at the same meeting invited Mr.22

Kogan to a meeting at the home, at which time we23

presented them with two drawings, which illustrated a24

reduced and modified parking plan, which we were25
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prepared to accept as the basis for a compromise in1

this case.2

Mr. Graham contacted me perhaps two weeks3

ago and asking me if there was any information that he4

did not have and had a couple of exhibits in mind. I5

reminded him that we had already given the material to6

Mr. Danzig. I assume Mr. Danzig had provided it to7

him.8

CHAIRPERSON GRIFFIS: Help me get my9

understanding. This is something that you were having10

outside in discussion. You are not necessarily going11

to produce that for our deliberations. Is that12

correct?13

MR. KEYS: I absolutely will produce it14

for your deliberations. My problem was the case, our15

case, had closed.16

CHAIRPERSON GRIFFIS: Right.17

MR. KEYS: I did want to present it. The18

party in this case and the ANC had certainly seen this19

plan. We have discussed this plan. And that has been20

for the last month and a half at least.21

CHAIRPERSON GRIFFIS: All right. I would22

rather get to the plan.23

VICE CHAIRPERSON RENSHAW: Let's get it.24

MR. KOGAN: Can I just get one comment25
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here from the ANC's perspective? We have three1

government agencies here today, I think, the Office of2

Planning, DDOT, and the ANC. One of those agencies is3

working from one plan. And the other two agencies,4

including the ANC, are working from another plan.5

So I feel at a pretty distinct6

disadvantage here having prepared the analysis,7

testimony, and having brought --8

CHAIRPERSON GRIFFIS: Good. I think let's9

get to the bottom line on this, and then we'll figure10

it out.11

MR. KOGAN: My second point is that I did12

see some data that was provided at a settlement13

discussion that I attended with Mr. Keys, Ms.14

O'Connor, and Mr. Danzig. But the parameters around15

that information that were shared at that table were16

very clear.17

I think all of the participants agreed18

that none of the information would be shared outside19

that room without the concurrence of any of the other20

people in the room.21

Come to find out, that piece of paper that22

I was looking at and kept confidentially myself or23

kept in confidence myself is now in the hands of the24

Office of Planning and about to be presented in25
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evidence.1

CHAIRPERSON GRIFFIS: What do you want us2

to do with that?3

MEMBER ZAIDAIN: Well, I actually have a4

question for Mr. Keys. Is what is being submitted to5

us a fundamental redesign of your proposal, of your6

application?7

MR. KEYS: No, it is not.8

MR. GRAHAM: We would like to test that9

proposition.10

CHAIRPERSON GRIFFIS: I understand.11

MR. GRAHAM: I am extremely curious. I12

would love to see it.13

CHAIRPERSON GRIFFIS: It's coming. Let's14

get it in.15

(Whereupon, the foregoing matter went off16

the record briefly.)17

MR. GRAHAM: No, I don't have a copy. Mr.18

Chair, when there is a formal submission of that into19

evidence, I want to make a formal objection for the20

record.21

CHAIRPERSON GRIFFIS: What is your22

objection.23

MR. GRAHAM: The objection is that it is24

not part of the application that we are supposed to be25
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here on. Apparently they are now trying to midstream1

after their case is closed change their application.2

That is objection number 1.3

Objection number 2 purely -- first, it's4

highly substantive and procedural. The second is5

procedural, which is they were supposed to file6

anything with this Board at least seven days in7

advance if they were going to do anything new on some8

new plan now.9

We are obviously severely compromised. We10

prepared a whole presentation today based on their11

application to this Board. And now we are being12

confronted with something totally different. It's13

outrageous.14

CHAIRPERSON GRIFFIS: Okay. Do you have15

this yet in front of you? We will absolutely note16

your objection.17

There are two things that we need to look18

at. First of all, I want you to take a look at it and19

see if this is a document that you have been able to20

previously review.21

Secondly, I am going to ask if your case22

as prepared to go forward today is prejudiced by the23

introduction of this. I am going to give you ten24

minutes to assess that. We will be back.25
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(Whereupon, the foregoing matter went off1

the record at 1:45 p.m. and went back on2

the record at 1:53 p.m.)3

CHAIRPERSON GRIFFIS: Let's get organized4

here. Let me also state that that doesn't count5

towards an afternoon recess. I think what would be6

pertinent at this point before we get into all the7

opinions and objections or whatever might be coming8

our way is to ask the applicant to explain what has9

just been submitted. It's differences from10

previously. Therefore, we can all start with the same11

basic idea of what we're looking at.12

MR. KEYS: Yes, Mr. Chair. What we had13

come up was a scheme that we thought addressed the14

principal concerns that we heard in our discussions15

with the community and that were expressed in the16

transcripts.17

There are only two changes in this site.18

The first is a reduction in the total number of19

parking spaces from 173 to 155. The second is that20

the reduction of the spaces has allowed us to insert a21

new feature to the site, really replacing an old22

feature, which is the island. This island would run23

for virtually the full length of the parking lot and24

would be the landscape's version of what currently25
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exists.1

There are two exhibits that we presented2

to the ANC and to CCHE on August 28th. The first is3

this colored one with the yellow screen. This4

probably tries to do too much. What it shows is: in5

red, the existing parking lot; in yellow, the parking6

lot that was proposed and the plan that was presented7

in the application for 173 spaces.8

CHAIRPERSON GRIFFIS: I don't agree with9

that. It looks as though the submitted is the new10

revised parking plan. The original submission had11

diagonal or angled parking.12

MR. KEYS: Yes. I'm sorry. The plan13

isn't there. It's the footprint of the lot.14

CHAIRPERSON GRIFFIS: I see. The yellow15

is the footprint.16

MR. KEYS: Is the footprint of the plan17

presented in the application.18

CHAIRPERSON GRIFFIS: Okay.19

MR. KEYS: And the new outline, the black20

outline, shows the parking lot as proposed, as a21

modified, as a compromise. What this plan has done is22

reduce the parking spaces. It has created the island,23

and it's almost the same footprint.24

What we have done is we have come I25
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believe two feet closer to 37th Street. Obviously we1

have widened the lot, cutting it more toward the home2

itself.3

This was a position that we presented as a4

compromise. I would like to have it in the record as5

a position that the home is willing to accommodate as6

a viable parking lot that responds to our needs.7

CHAIRPERSON GRIFFIS: Okay. Now, let me8

ask the parties and the ANC.9

MR. KEYS: I'm sorry, Mr. Chairman. The10

plain plan, the plain plan, --11

CHAIRPERSON GRIFFIS: Is revised.12

MR. KEYS: -- is the revised lot --13

CHAIRPERSON GRIFFIS: Exactly.14

MR. KEYS: -- showing the islands in the15

parking area.16

MS. PERRY: We don't have that one. We17

didn't get the plain. We only got one sheet.18

MR. KEYS: They took the copies that I19

had. And they have made copies.20

CHAIRPERSON GRIFFIS: We'll get more21

copies out there.22

MR. KEYS: There are more copies? Okay.23

They're coming.24

CHAIRPERSON GRIFFIS: On their way. Okay.25
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Let me ask the party and ANC if you have fully1

understood what I have just heard. And that is that2

there is a modified plan being, let us say, proffered3

to the Board that would amend the application. It is4

a reduction from the proposed 173 to 155 parking5

spaces.6

The substantial difference, as I have just7

heard it, is the addition of a green island, the8

removal of angle parking to perpendicular parking, and9

some of the dimension changes in terms of this surface10

of the parking.11

Is that an adequate description?12

MR. KEYS: I think it is.13

CHAIRPERSON GRIFFIS: Good. Is that your14

understanding? Are you following the plan?15

MS. PERRY: I think I heard him say it16

also goes closer to 37th Street, --17

CHAIRPERSON GRIFFIS: Two feet.18

MS. PERRY: -- to the residents up there.19

MR. KEYS: It's two feet closer.20

CHAIRPERSON GRIFFIS: Mr. Graham,21

questions? Turn your mike on.22

MR. GRAHAM: I was composing my thoughts.23

CHAIRPERSON GRIFFIS: I'm sorry.24

MR. GRAHAM: I have many questions, but I25
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think I mainly have an objection and an opposition to1

the proceeding.2

CHAIRPERSON GRIFFIS: Okay. The first3

question I have for you, though, is, do you understand4

what is in front of you graphically?5

MR. GRAHAM: I understand graphically. I6

think I understand what is in front of me, but, of7

course, I would like to spend considerable time with8

it.9

This is something that was apparently10

given to Mr. Danzig in discussions of settlement,11

which in most are usually kept private and which I had12

a discussion with Mr. Keys specifically about keeping13

private so we didn't have these sort of things.14

CHAIRPERSON GRIFFIS: I see. Okay.15

MR. GRAHAM: So I have never studied this,16

and I have no basis to even ask questions because I17

would want to sit down with experts and say, "What18

does this mean? Is it a real change?" I am just a19

simple lawyer. I need people to help me.20

CHAIRPERSON GRIFFIS: That's more than we21

are, then.22

MR. GRAHAM: Not all of you.23

CHAIRPERSON GRIFFIS: Let us ask the24

question of the ANC while Mr. Graham continues25
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composing his thoughts and questions whether this in1

your opinion substantially and materially changes the2

facts of this case and would prejudice you in3

presenting your case this afternoon. I am going to be4

fairly diligent in getting answers for this because I5

think we need to explore it, as we have so many people6

here today and have set the entire afternoon for this.7

So, with that, if you wouldn't mind just8

walking through a little bit.9

MR. KOGAN: Thank you, Mr. Chairman.10

I think, in answer to your multiple11

questions, my multiple answers will be yes. Yes, this12

materially changes the application. We spent a good13

deal of time here over the past four months, longer,14

six months actually, going back to April 2nd,15

reviewing an application that was submitted to this16

Board, to the ANC reviewing a backup document of17

parking analysis that went into great detail in terms18

of building up to a number of 173.19

Our ANC spent a lot of time with those20

documents working through them, trying to understand21

what they meant in terms of the impact on the22

community, and here we are six months later and we're23

dealing with really a different project.24

I don't understand from this drawing with25
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the yellow on it what the relationship is between 1501

and 173. That 173, we spent a lot of time here in2

this hearing room on that number, having the applicant3

justify that number. Suddenly that number is no4

longer the number that is driving the project.5

I don't know how that 173 relates to the6

155, why it came down, what issues in the parking7

analysis were compromised. I think we are at a very8

serious disadvantage here being asked to come in the9

day of the hearing and --10

CHAIRPERSON GRIFFIS: The topics of your11

case and concern, one is the number of parking, the12

layout, the landscaping. Looking at this, can you13

tell me how specifically you are thinking that you14

could not present your case with those same issues?15

MR. KOGAN: There were serious questions.16

When you read the ANC report, you would see that17

there were serious questions with the methodology18

behind building up to that 173. I have no idea what19

the methodology was building up to the 155.20

CHAIRPERSON GRIFFIS: Are you presenting a21

case in opposition to the application because of the22

methodology used for them to pick their parking or are23

you in opposition of the parking count or the24

expansion of the parking?25
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I mean, if it is methodology, I am not1

sure we are going to go very far is my point.2

MR. KOGAN: The applicant came in with a3

plan to build almost an acre and a half of parking in4

an R-1-B zone. We looked at that in terms of how they5

justified it, how they rationalized it.6

We didn't find a good rationale. We did7

not find a good justification.8

CHAIRPERSON GRIFFIS: But you understand,9

for our purposes, they're under a special exception.10

There wouldn't need to be necessarily a justification11

or a hardship that would allow them to do a parking.12

And, in fact, the parking, actual required parking13

counts, is determined by this Board.14

MR. KOGAN: Well, yes, it is. But I would15

hope, I would expect that the Board would be looking16

for some basis, in fact, to be doing that kind of17

special exception in an R-1-B zone and not just18

reflexively responding to a request from an19

application who is saying, "Hey, I think I need this20

much." That is not my understanding of how the21

special exception --22

CHAIRPERSON GRIFFIS: Yes. I would agree.23

That is where I guess my point is. We need to get to24

the big picture and not necessarily the total25
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methodology of how they got the counts but look at how1

the layouts change or create some adverse impact for2

the surrounding area because I think the basis of this3

record already says that there is a demand for4

parking.5

Additionally, I would say you need to look6

at -- and I am just trying to push you on this so you7

can answer these questions -- do 20 or 30 spaces make8

a substantial material change for the presentation of9

your case?10

MR. KOGAN: The record of this case11

established to date is the record that reflects the12

presentation by the applicant. So we haven't had an13

opportunity to generate information that then will14

become part of that record to give you a balanced15

picture of what is being proposed and what the impacts16

are.17

Right now everything in the record says,18

"Got to have it and got to have it this big. And once19

we have it, everything will be fine." You haven't20

heard our case.21

CHAIRPERSON GRIFFIS: Now I think I22

understand, that just based on the fact that this is23

changed and you see that so many issues have changed,24

you are not sure how you would proceed because you25
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need time for evaluation.1

MR. KOGAN: Yes, right.2

CHAIRPERSON GRIFFIS: Okay. Mr. Graham?3

MR. GRAHAM: I second that. I think we do4

need additional time for evaluation of what exactly5

this plan means. I mean, really, quite frankly, I am6

stunned at the notion that the Board would accept7

after their case is closed a new parking plan and8

supposedly through cross-examination. I've never9

heard of such a procedure.10

CHAIRPERSON GRIFFIS: Right. Let me --11

MR. GRAHAM: And it seems to me the reason12

you never hear of such a procedure is that that is13

fundamentally unfair when people come before a city14

agency to talk out what makes sense and what is an15

appropriate change.16

CHAIRPERSON GRIFFIS: Right, right.17

MR. GRAHAM: They know what they're aiming18

at. They know what the target is. This is just wacky19

to show up here at the last second and --20

CHAIRPERSON GRIFFIS: Okay. Without21

getting too far into the opinions of it, first of all,22

let me make a quick clarification. The case is not23

closed, and the record is not closed on this. So the24

Board is able to and does not, in fact -- my counsel25
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will correct me -- doesn't even need to waive any of1

its rules to accept documentation.2

I think that, in fact, this being a3

quasi-judicial body, we often have introductions of4

material facts during and through the whole5

proceedings, specifically in contested cases, where6

time is allotted for continuations and there is7

community conversation.8

I will maintain this, that this Board will9

stay open to anything that happens outside that may10

lead to some resolution of some of the issues with the11

community.12

For instance -- well, I think that is13

enough said, and I think it is clear.14

MR. GRAHAM: What does the application15

that we are now opposing -- that is what I don't16

understand about this procedure.17

CHAIRPERSON GRIFFIS: Well, and that is18

your objection.19

MR. GRAHAM: Could he have thrown this in20

afterwards?21

CHAIRPERSON GRIFFIS: But that is your22

objection for continuing today. Is that correct?23

MR. GRAHAM: That is my objection for24

continuing today, absolutely, is we have a whole new25
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application apparently. I don't know if the Chair is1

telling me that the Board would now accept that they2

modified an application in midstream. Then I would3

definitely object to going forward today. I would4

like to have a chance to deal with the new application5

that we apparently have.6

CHAIRPERSON GRIFFIS: Yes. It is my7

understanding that there is a motion for us to modify8

the application. Is that correct?9

MR. KEYS: I'm sorry? Were you speaking10

to me?11

CHAIRPERSON GRIFFIS: I was. Are you12

asking us to modify the application to accept this?13

MR. KEYS: Yes, I am, Mr. Chair, but I14

also would like to add that the case that the15

community and the ANC have prepared I think is still16

very relevant. I think that it helps complete the17

record in this case.18

If you want to hold this case, have their19

evidence produced today, if you want to allow time for20

comment on the exhibits later in a written form, I21

think that would be another way of handling this.22

We have attempted by suggesting the23

amendment to move this case in the direction that we24

thought the community wanted us to move. Their25
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comments I think are still relevant because it is this1

Board's task to decide what is the appropriate size2

for this parking lot. I think you will be just as3

informed in this, whether or not they had the benefit4

of looking at this amendment.5

CHAIRPERSON GRIFFIS: Yes. But you6

certainly understand the problems that we are now7

facing if we have a party and the ANC that are8

indicating that they are not able to move forward in9

presentation of their case and rather than being10

prejudiced by the introduction of information that11

they need to respond to.12

So, in that, I mean, I think it is13

applauded to note that you had conversations with the14

community, but clearly it probably would have been a15

better strategy if you all came in together on this.16

Well, it looks like we have one option.17

We have two options, rather. We could move ahead with18

this today or we could continue this. There is I19

think a strong argument for each perhaps.20

I think it will come up, if it hasn't21

already, that the Office of Planning would need to22

address this. Perhaps DDOT would need to take a look23

at it.24

Let me hear from others.25
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MEMBER ZAIDAIN: Mr. Chair, there may be a1

third option that we try to at least --2

CHAIRPERSON GRIFFIS: Oh, fabulous because3

we want to make it easy.4

MEMBER ZAIDAIN: There may be some things5

we can accomplish today. I'd hate to see today6

completely go to waste since we have the whole --7

CHAIRPERSON GRIFFIS: And I appreciate8

that. That's what I was kind of looking at.9

MEMBER ZAIDAIN: Maybe we could take10

testimony in support. I don't know if their testimony11

will change given the light of the new application.12

But I agree it's an unfortunate situation that we're13

in, but we have to be fundamentally fair to all14

parties.15

CHAIRPERSON GRIFFIS: Others?16

VICE CHAIRPERSON RENSHAW: Well, I agree17

with Mr. Zaidain. I wonder if we couldn't take at18

least the persons in support and the persons in19

opposition because their testimony may be in general,20

but there may be the feeling -- I mean, I just throw21

it out there -- the one side or the other could object22

to that suggestion.23

MR. GRAHAM: Well, it seems to me that24

perhaps people in support could speak, but the people25
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in opposition now need to figure out what it is. The1

people in the community have never even seen this.2

MEMBER ETHERLY: Mr. Chair, just also it3

would be great to find a way I think to try to work4

this out today. I think you were on track with two5

arguments.6

Let me emphasize a very important point,7

first off, before I illustrate what I think the two8

options are here. The important point is, as you9

noted, it is, I believe, the strong belief of this10

Board that we want parties in contested cases to work11

until the absolute end to resolve their difficulties,12

to reconcile whatever gulf may exist between them.13

So I would definitely frown upon any14

statement or suggestion that there is a certain point15

at which we want to cut an opportunity off to do that.16

So I believe the spirit in which the17

applicant is trying to move is a positive one, but I18

think you are also correct, Mr. Chairman, in regard to19

your statement that perhaps this wasn't the best way20

to do it by introducing that today because I believe21

in the issue of fairness, that there needs to be an22

opportunity for parties in opposition to respond to23

what is a substantial change, a material change.24

That leads me to what I think are two25
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options here. One is we proceed with the case as it1

was offered, as it was filed, and simply have the2

opposition and all of the testimony based upon what3

was filed before the Board. That way everything is as4

is and no one is prejudiced.5

The alternative, I believe, in that regard6

is we -- we have dealt with that dirty word7

"bifurcation" before.8

VICE CHAIRPERSON RENSHAW: Don't you dare.9

CHAIRPERSON GRIFFIS: Do not bring that up10

again.11

MEMBER ETHERLY: I'm not suggesting it.12

VICE CHAIRPERSON RENSHAW: Don't you dare.13

MEMBER ETHERLY: But I just think we would14

be in a similar quandary if we tried to parse out15

pieces today that could still go forward knowing that16

we have this material change on the books.17

That doesn't leave us a lot of wiggle18

room. I'm the biggest fan of judicial economy and19

administration as possible, but I just don't see how20

we can necessarily do it today.21

MR. KEYS: May I make a suggestion? Would22

it facilitate matters if we withdrew the amendment and23

leave the record open for an additional submission?24

CHAIRPERSON GRIFFIS: You mean this?25
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MR. KEYS: With an opportunity for parties1

to comment.2

CHAIRPERSON GRIFFIS: I am not sure I3

follow this.4

COMMISSIONER MAY: Mr. Chairman?5

CHAIRPERSON GRIFFIS: Mr. May?6

COMMISSIONER MAY: I am glad that Mr. Keys7

has made this suggestion because I think, frankly, the8

only way that I could see going forward today is with9

the original case as it was.10

I think that if we simply view this as an11

expression of the applicant's willingness to12

reconsider the design of their parking, that this13

gives us ground for some future work on behalf of the14

applicant in conjunction with the neighbors and then15

simply hear the case as it original was because,16

frankly, in the factual, however confusing this17

diagram may be, the substance of this case, the core18

substance of this case, is not substantially different19

here. We are not going to wind up hearing a lot of20

radically different arguments if we postpone and allow21

everyone to regroup based on this.22

I would say we have the opportunity now to23

go ahead based on the original case, we allow the24

applicant to meet further with the neighborhood to25
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discuss it further, and then we have an amendment to1

the application that comes at some later date with2

appropriate time for parties to react and continue3

from there.4

At least we get the basic discussion done5

unless we think, for some reason, that this is enough6

reason to hope that everybody is going to come to the7

table together and agree on it.8

CHAIRPERSON GRIFFIS: Right.9

COMMISSIONER MAY: I don't think I see10

that.11

CHAIRPERSON GRIFFIS: Right.12

MS. PERRY: Mr. Griffis?13

CHAIRPERSON GRIFFIS: Yes?14

MS. PERRY: May I speak for a second.15

CHAIRPERSON GRIFFIS: Yes. Can you16

introduce yourself for the record?17

MS. PERRY: My name is Karen Perry from18

ANC-3F.19

I am pleased to hear that Mr. Danzig and20

Mr. Keys met, but two people are not representative of21

the whole community. And this is the first time our22

ANC is seeing this or hearing about a reduction in23

plans. We never even got it.24

CHAIRPERSON GRIFFIS: ANC-3F. Is that25
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correct?1

MS. PERRY: Yes. Our resolution is based2

on the original application. Knowing that this is now3

in the record to hear a case based on 173 spaces,4

knowing this is going to come in at a later date and5

then we'll just get the opportunity to file written6

comments, which is not the same as hearing testimony7

live, hearing from experts, I can't tell from this8

even where the sand filters or those storm water traps9

are now that we have an extra island. We are not10

going to have the opportunity to cross-examine them,11

anything else. And written is not the same as verbal.12

Our ANC resolution, everything, is13

predicated on the original application.14

CHAIRPERSON GRIFFIS: Yes.15

MS. PERRY: This is blind-siding the whole16

neighborhood, people who came out to testify. And the17

conversation, truthfully, between Mr. Keys and Mr.18

Danzig was, from what he said, supposed to be19

confidential and not even brought up here.20

CHAIRPERSON GRIFFIS: Right. And,21

frankly, that has come before us --22

MS. PERRY: This is prejudicing us.23

CHAIRPERSON GRIFFIS: -- and is not our24

interest. I appreciate your comments. Mr. May, I25
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also appreciate yours. And I think that it is an1

opportunity for further discussion from this Board if2

we want to proceed that way. It does seem to create3

more work for everybody, not to mention, most4

importantly, us. In terms of getting written5

submissions and reevaluations, if there are additional6

pieces, I am all for going further.7

Let me offer one more quick potential8

opportunity for us today. If we were to recess for an9

hour and I asked the parties and the applicants to sit10

and go through this plan, do you think -- and I would11

need an honest assessment. Really, folks, we will12

hear this case. So it is certainly advantageous for13

everyone being here today to do as much as we can14

today.15

If you think that within an hour, you16

could have a substantial understanding of this to the17

point that you would be able to design your case18

presentation today to accommodate it, I think, that19

would be incredibly advantageous.20

So let me hear from you, Mr. Graham, if21

that is something that might be appropriate.22

MR. GRAHAM: Is the suggestion that the23

parties attempt to look at this and talk among24

themselves about whether there can be a resolution or25
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is the suggestion that we take a recess to work to1

talk to the people who are testifying about their2

views of this plan? That is what I am not sure the3

Chair is asking.4

CHAIRPERSON GRIFFIS: I would recess for5

you to, one, avail yourself to ask questions of the6

applications for an understanding of what is being7

submitted and then to craft your case so that it could8

go forward today.9

MR. GRAHAM: I don't think I can10

understand any better in the next hour than I do now.11

CHAIRPERSON GRIFFIS: What is going to12

help you get an understanding with a limited amount of13

time?14

MR. GRAHAM: To sit down and study it,15

which is what I do in all the matters that I work on.16

I sit. I study. I think about it. I ask questions.17

And that's what I would like to do here.18

CHAIRPERSON GRIFFIS: Who do you ask19

questions of?20

MR. GRAHAM: I ask questions of people21

that have more insight than I do into the zoning22

issues and into the landscaping issues and into23

parking issues and traffic issues.24

CHAIRPERSON GRIFFIS: Are those people25
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here today?1

MR. GRAHAM: Some of them are here today,2

yes.3

CHAIRPERSON GRIFFIS: But not enough for4

you to put it together? I am just asking the5

questions.6

MR. GRAHAM: Right.7

CHAIRPERSON GRIFFIS: This is what I have8

to hear.9

MR. GRAHAM: I don't think it's fair to10

require me to do that, quite frankly. It just doesn't11

seem that I ought to be --12

CHAIRPERSON GRIFFIS: How much time would13

you need? Could you meet tomorrow morning at 9:00?14

MR. GRAHAM: I've scheduled my whole week15

around this. I have everything else going on. Do you16

mean come back here tomorrow morning at 9:00?17

CHAIRPERSON GRIFFIS: Yes. How much time18

do you need to evaluate this to ask your questions to19

put a new case together?20

MR. GRAHAM: I don't know. That seems21

like a very short time. I don't know if all of these22

people can come back tomorrow at 9:00. This is just23

--24

CHAIRPERSON GRIFFIS: Well, you're safe.25
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We don't meet on Wednesdays. But I am just trying to1

ascertain how much time you would need. I mean, are2

we talking about days? Are we talking weeks? Are we3

talking hours?4

MR. GRAHAM: You know, we are talking, you5

know, I have to sit down with all of the people in the6

community. You know, this is a -- I'm sorry to get7

upset about it, but I find it so fundamentally unfair.8

CHAIRPERSON GRIFFIS: I understand.9

MR. GRAHAM: The community has spent a lot10

of effort on this. And because I respect the11

confidentiality of settlement discussions, I am not12

going to share with you all of the community's views13

that we have made known to the home.14

This is sort of as predicted. They start15

at 173. They come back. Now they're taking 18 spaces16

away.17

CHAIRPERSON GRIFFIS: Okay. I understand18

the point.19

MR. GRAHAM: So this is sort of the sense20

of the community. We are trying to work in good faith21

with the home. This really undermines that sense of22

good faith that I thought we had had, at least among23

the lawyers.24

CHAIRPERSON GRIFFIS: Let me be clear25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

164

because I don't want to wait for establishment of good1

faith to continue this hearing, nor will we.2

MR. GRAHAM: Right.3

CHAIRPERSON GRIFFIS: So what I really4

want to focus on is the amount of time that --5

MR. GRAHAM: I am sure that by the time of6

the next hearing date, we could have our stuff7

together again. I don't know when the next hearing8

date is, but the problem is, again, we have scheduled9

like crazy. I mean, these are weeks in advance,10

fortunately, that we have had to get everyone's11

schedules back together. I mean, this is such a12

mammoth undertaking.13

CHAIRPERSON GRIFFIS: Indeed, which only14

goes to the fact of trying to continue today. I am15

laying it out there. I am giving the facts as I am16

hearing them.17

Clearly we have a hearing room filled18

today with people attendant to this case. It makes a19

lot of sense if we can't in some way and fashion20

continue today. I understand your point, and you need21

time to evaluate, to talk to the community, to talk to22

the people that you are representing, and also talk to23

your expert.24

Let me hear from the ANC.25
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MR. KOGAN: I think I will give you two1

responses. In the short response, it would take I2

think several weeks, two to four weeks to get this3

submission in front of each of the ANC commissioners,4

get their feedback, get with John and his group and5

other neighbors who have expressed interest in the6

project, get their input, do some analysis, and be7

ready to come in here and argue one way or the other.8

But there is a significant amount of9

information that is missing here. And I don't want to10

belabor a point, but the applicant did get to a11

certain number, which drove the design of the original12

parking lot. They are at a different number. So we13

do not have the facts and the detail behind this14

drawing. We would need to have that in order to15

reassess our position. And we don't have that right16

now.17

My other point is that this Board operates18

by a set of fixed rules and procedures, and there are19

reasons for that. Due process is the principal20

reason, fairness to all the parties.21

I would strongly encourage you, all the22

Board members, to not discard that process. You have23

an applicant coming in at the eleventh hour, eleventh24

hour and 59th minute, changing the application,25
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saying, "Hey, this is going to be okay because we are1

now down to a lower number. And that is what the2

community wants."3

I don't think the Board should be a party4

to that. I think that we should operate by the5

procedures and the rules that were established and6

that we have been working according to up until this7

point, which would mean we would have appropriate time8

to get the information from the applicant because it9

is not all here, to do some analysis, to do some work10

within the community and on the ANC, and then to come11

back to the Board and talk to you about the12

application that would then be on the table.13

CHAIRPERSON GRIFFIS: Okay. Let me be14

clear, though. I do not believe that we were going15

against any of our procedures or regulations by16

accepting this.17

Yes?18

MR. KEYS: Mr. Chairman, we would like to19

withdraw the amendment. And let's proceed. We will20

go with 173.21

MS. PERRY: I think that is unfair to us.22

I mean, it is on the table now. Everybody has seen23

it. So to now withdraw it and then possibly put it24

into a rebuttal case. I mean, I don't know how to say25
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it, but to me I would like to know why if they have1

lowered the number of the parking places, why the2

footprint of the parking area is the same.3

CHAIRPERSON GRIFFIS: It sounds like you4

want to go ahead with the case.5

MS. PERRY: Well --6

CHAIRPERSON GRIFFIS: I need to take a7

minute here.8

(Whereupon, the foregoing matter went off9

the record at 2:23 p.m. and went back on10

the record at 2:30 p.m.)11

CHAIRPERSON GRIFFIS: Let's reconvene12

here. First, Ms. Perry, I am going to ask you,13

actually, to sit down. I am just going to need to14

hear from Mr. Graham and Mr. Kogan at this point.15

If I understood, you would like to16

withdraw the submission that was being looked at17

today. Is that correct?18

MR. KEYS: Yes, Mr. Chairman.19

CHAIRPERSON GRIFFIS: And you are, in20

fact, ready to go forward today with the rest of this21

hearing?22

MR. KEYS: Yes.23

CHAIRPERSON GRIFFIS: Okay. Mr. Graham?24

MR. GRAHAM: Yes?25
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CHAIRPERSON GRIFFIS: It would seem as1

though this Board has no other recourse but to2

continue the case as originally submitted and as is3

before us at this point. Do you have any comments on4

that?5

MR. GRAHAM: None other than the6

objections we have already made.7

CHAIRPERSON GRIFFIS: Which would8

essentially be moot if it's not in the record. Is9

that correct?10

MR. GRAHAM: If they have pulled11

everything out and, instead, they have just tried to12

implant in your minds something that isn't actually in13

the record, I guess we have no choice but to go14

forward.15

CHAIRPERSON GRIFFIS: We are easily swayed16

by issues like that.17

MR. GRAHAM: Manchurian candidate comes to18

mind.19

CHAIRPERSON GRIFFIS: Exactly, which may20

not be a good reference in light of the snipers these21

days.22

Mr. Kogan?23

MR. KOGAN: Yes. I think I would just lay24

out this one reservation, that if we go ahead with the25
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application as it was submitted and the applicant at1

some point down the road decides to modify that2

application, perhaps along the lines of what we looked3

at today, that any modification like that in order to4

be considered by the Board would have to be5

accompanied by supporting documentation, some6

explanation of how the applicant got there, what that7

means, that drawing, in terms of the applicant's8

needs, in terms of the impact on the site, in terms of9

the question Ms. Perry raised.10

CHAIRPERSON GRIFFIS: Well, let me go even11

further, then, Mr. Kogan. I would imagine if there12

was a request for the inclusion in the record of a new13

plan, that it would be coming in with endorsements of14

parties and participants in the community. Otherwise,15

it may, in fact, just end up to be a new hearing as it16

would be a new application.17

I was mistaken, actually. It was pointed18

out well by our corporation counsel, which is why we19

have our attorneys here, that rules would need to be20

waived to accept this. And that would be under21

Section 3113.4 or 8, indeed, which does ask for a22

submission 14 days before the hearing of any23

additional information or material facts.24

That being said, all seems to be moot.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

170

Let's take a deep breath and --1

MEMBER ZAIDAIN: Mr. Chair, just to put2

everything on a level field if we are going to3

continue with the original application, I think we4

need to instruct OP to disregard this memo to them and5

not submit a supplemental report.6

CHAIRPERSON GRIFFIS: An interesting7

point. I think we can pass this right down to staff.8

Okay. Then let's pick up where we were leaving off.9

I think clearly the Office of Planning's report10

stands on its own as submitted, which is the March 2611

date, 2002.12

Were there other issues? I know we had13

questions of you. Are there any other questions from14

the Board of Office of Planning regarding their15

report?16

VICE CHAIRPERSON RENSHAW: Just to ask,17

Mr. Chairman, where, again, I'm back on page 7 on that18

supplemental report issue, if the Office of Planning19

finds that there is additional information to submit20

to the Board, I think that OP should be encouraged to21

do so.22

CHAIRPERSON GRIFFIS: I am not sure I23

follow.24

VICE CHAIRPERSON RENSHAW: In other words,25
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if out of -- I take it that the applicant and the1

opposition will be hopefully talking, continue to2

talk, that if there is anything that comes to the3

attention of the Office of Planning, that the Office4

of Planning can submit any additional information that5

it might glean to the Board. And it would be6

appropriate to do so.7

CHAIRPERSON GRIFFIS: Okay. Without8

knowing exactly what it might be, I think that is fine9

to be said. I mean, clearly if it is coming in with10

consensus of everybody, that is even more appropriate.11

A quick clarification. Under landscaping,12

you have listed on page 5, the FAR of .53. Is that13

correct? FAR of the structure on the site? Is that14

what you are referring to?15

MS. THOMAS: The green? Yes, the site.16

CHAIRPERSON GRIFFIS: So 60 percent of the17

site has been set aside for green space.18

MS. THOMAS: Yes.19

CHAIRPERSON GRIFFIS: With an overall FAR20

of .53? You're not indicating that green space has21

FAR?22

MS. THOMAS: No.23

CHAIRPERSON GRIFFIS: Okay. Other24

questions from the Board?25
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(No response.)1

CHAIRPERSON GRIFFIS: Not seeing any2

indication, then does the applicant have any3

cross-examination of the Office of Planning report?4

MR. KEYS: I do not, Mr. Chairman.5

CHAIRPERSON GRIFFIS: Very well. Mr.6

Graham, do you have any cross-examination of the7

Office of Planning?8

MR. GRAHAM: Yes, please. This report was9

prepared in March of 2002. Is that correct?10

MS. THOMAS: That's correct.11

MR. GRAHAM: I gather from reading it that12

you talked with representatives of the home in13

connection with their application. Is that correct?14

MS. THOMAS: That's correct.15

MR. GRAHAM: Before drafting the report,16

did you talk with residents of the area about their17

views of the matter?18

MS. THOMAS: No, I did not speak directly19

to any residents. I did attend one, the ANC meeting,20

the original, the first one that the presentation was21

to be made to the ANC.22

MR. GRAHAM: I noticed on page 4 that in23

the third paragraph, you described that the intent of24

the parking lot expansion is to alleviate the current25
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condition of overflow parking into the surrounding1

neighborhood. Is that one of the conclusions that you2

came to as to the intent?3

MS. THOMAS: That's correct and some of4

the observation when I did visit the site and at5

different times during the day.6

MR. GRAHAM: Did you ask any of the7

residents if they would prefer the existing overflow8

into street parking, as opposed to building a new9

parking lot?10

MS. THOMAS: No, I did not.11

MR. GRAHAM: How many unrestricted spaces12

are available in that neighborhood? How many13

unrestricted parking spaces are there?14

MS. THOMAS: I'm not aware of the amount,15

the number.16

MR. GRAHAM: Did you per chance look at17

the traffic, the parking study, that Grove/Slade did18

for the applicant?19

MS. THOMAS: Yes, we did. That is what20

our report is based on.21

MR. GRAHAM: And when it comes to parking,22

that is all your report is based on, right?23

MS. THOMAS: And DDOT's report. We look24

to DDOT to verify all -- to assist us with our report25
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on traffic issues.1

MR. GRAHAM: So besides DDOT and the2

applicant's parking expert, you didn't do an3

independent analysis, correct?4

MS. THOMAS: No, we don't.5

MR. GRAHAM: The Office of Planning I6

assume paid attention to the Ward 3 plan when it was7

coming to its conclusions. Is that correct?8

MS. THOMAS: Yes, we look at Ward 3's9

plan.10

MR. GRAHAM: I noticed that one of the11

policies in the Ward 3 plan is to discourage12

encroachment of nonresidential uses into residential13

areas. Are you familiar with that part of your plan?14

MS. THOMAS: Uh-huh.15

MR. GRAHAM: Does increasing the size of16

this parking lot encroach on the residential area17

here?18

MS. THOMAS: We believe that the overflow19

parking did more damage to the residential area as an20

encroachment, rather than the parking being catered to21

on-site.22

MR. GRAHAM: But you didn't ask any of the23

residents if they believe that, right?24

MS. THOMAS: No.25
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MR. GRAHAM: In terms of this area1

generally, which is a few blocks off of Wisconsin, has2

there been considerable commercial growth on Wisconsin3

Avenue over the last 15 years?4

MS. THOMAS: I suspect that there is, but5

we focused our report based on what was in front of6

us.7

MR. GRAHAM: I noticed your report also8

talked a little bit about environmental factors. Is9

it true that from the Office of Planning's perspective10

and the District of Columbia is supposed to be11

encouraging commercial and large corporate residents12

to promote public transit usage and discourage13

employee reliance on single-occupant vehicles and that14

this should be a condition, whenever possible, in15

connection with discretionary government approvals?16

Are you familiar with that part of the Ward 3 plan?17

MS. THOMAS: That's correct.18

MR. GRAHAM: Okay. That is all I have.19

CHAIRPERSON GRIFFIS: Good. Thank you,20

Mr. Graham.21

Yes, Mr. Kogan?22

MR. KOGAN: Phil Kogan, ANC-3F. Just one23

question.24

Ms. Thomas, I think you stated that there25
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would not be any adverse impacts with regard to1

traffic. And I just wanted to verify again that in2

making that statement, you depended on the work that3

was done by DDOT and you did not do any independent4

work in terms of traffic?5

MS. THOMAS: No, no. Office of Planning6

does not do independent work when it comes to traffic7

issues. We rely on DDOT studies.8

MR. KOGAN: Thank you.9

CHAIRPERSON GRIFFIS: Any Board members10

have questions for the Office of Planning?11

(No response.)12

CHAIRPERSON GRIFFIS: Very well. Thank13

you very much.14

We were to have a DDOT representative here15

today. Oh, thank you. We are ready for the DDOT16

representative, then.17

MS. BAILEY: Mr. Graham, would you allow18

the DDOT representative to sit at the table, please,19

sir?20

CHAIRPERSON GRIFFIS: Good afternoon,21

gentlemen.22

MR. BAH: Good afternoon, Mr. Chairman,23

members of the Board. My name is Abdulah Bah. And24

with me today is Mr. Lewis Booker. We are25
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representing the District Department of1

Transportation. Mr. Booker is a transportation2

planner and was the project manager for this case.3

Thank you for the opportunity to present4

the recommendation of DDOT to the Board of Zoning5

Adjustment in this case applied by the Washington6

Home. The Board is in receipt of DDOT report of March7

15, 2002 and of the supplemental report June 25.8

Of course, the applicant is requesting a9

special exception to allow the construction of an10

addition of four beds to the existing hospice facility11

and enlargement of an existing parking lot.12

DDOT's staff conducted at least three site13

visits and came to the conclusion that the expansion14

of the existing parking facility was needed to improve15

traffic circulation and safety and reduce vehicles16

related to the Washington Home cruising in the area17

for on-street parking.18

Thank you for the opportunity to discuss19

our findings and answer any questions you may have.20

CHAIRPERSON GRIFFIS: Questions from the21

Board? Ms. Renshaw?22

VICE CHAIRPERSON RENSHAW: Yes. I have a23

question or two. How many times did DDOT visit the24

site to make a site visit to the Washington Home to25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

178

observe the parking?1

MR. BOOKER: Three times.2

VICE CHAIRPERSON RENSHAW: Three times?3

MR. BOOKER: Three times.4

CHAIRPERSON GRIFFIS: Could you give us5

the dates and the times of day?6

MR. BOOKER: I can't recollect the dates.7

I know one date was March 14th. The time of day, two8

site visits were performed between 11:00 and 12:00 and9

one in the afternoon, I believe between 2:00 and 3:00.10

VICE CHAIRPERSON RENSHAW: 2:00 and 3:00.11

Did you observe the parking in the neighborhood as12

far as how congested the streets were and the traffic?13

MR. BOOKER: Yes.14

VICE CHAIRPERSON RENSHAW: Would you give15

us some information about that?16

MR. BOOKER: On-street parking for 37th17

Street and Upton Street adjacent to the site was18

completely full on a site visit. We also visited the19

home's parking lot, traveled through the parking lot,20

noticed that there was a number of vehicles parked in21

the driveway, parked in the landscaped areas. And all22

the vehicles in the parking lot had ID tags hanging23

from the rear view mirror, all the Washington Home24

vehicles.25
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On the south side of Upton Street is1

unrestricted parking. On the north side is2

residential parking. And I believe there were five3

residential parking spaces available. I don't have4

the total number of parking that was available on the5

street with me now, but we did do a survey. We went6

out in the field.7

VICE CHAIRPERSON RENSHAW: Did you talk to8

the home's management about its parking management9

plan to date? Is there one?10

MR. BOOKER: No, we did not talk to the11

manager of the Washington Home --12

VICE CHAIRPERSON RENSHAW: You did not13

talk as to how they managed the parking lot at14

present?15

MR. BAH: No, but we saw right where it16

looked like it's laissez-faire policy they have. We17

didn't think they would have a policy for the parking.18

That's --19

VICE CHAIRPERSON RENSHAW: Kind of20

laissez-faire? Anybody parks where you can?21

MR. BAH: That's what our judgment was22

because you see parking all around the place.23

VICE CHAIRPERSON RENSHAW: Did DDOT make24

any comments to or discuss with the applicant this25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

180

business of the employee of the month parking in the1

best spot; in other words, close to the entrance?2

MR. BAH: No.3

MR. BOOKER: No.4

VICE CHAIRPERSON RENSHAW: Did you know5

about that?6

MR. BOOKER: No.7

VICE CHAIRPERSON RENSHAW: What kind of8

guidance did you give the applicant, if any, about9

cars parking in the fire lanes?10

MR. BAH: Well, this is breaking the law.11

I think this is the police department to enforce the12

law. This is not the parking. That is one of the13

conclusions we saw when we were working. We said14

probably this facility needs to expand its parking15

facility.16

VICE CHAIRPERSON RENSHAW: Will a 17317

parking lot totally satisfy the problem of parking18

associated with the Washington Home?19

MR. BAH: As DDOT recommends, we said to20

cut the proposal ten percent. That means less 1721

parking spaces. The total which we recommend will be22

156. When we saw how the applicant calculated, he had23

already ten percent for flexibility if he comes24

cruising and looking for the parking.25
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We believe if the applicant managed1

correctly his parking lot, he could assign people to a2

given space and people should not need to have ten3

percent parking extra to find where we should park.4

So we believe 156 is the optimum amount that this5

facility could live without and do parking on the6

residential space.7

CHAIRPERSON GRIFFIS: So, if I understand8

you correctly, your assessment of the 170-odd spaces,9

it's your understanding that that included a 1010

percent flexible number?11

MR. BAH: Yes.12

CHAIRPERSON GRIFFIS: So that if there was13

an immediate demand that was not necessarily continual14

or predictable, that they would be able to park? Your15

point is that with an implementation of a good16

transportation management plan, public transportation,17

that you will reduce it by ten percent? And,18

therefore, you could, in fact, reduce the count19

build-out, as proposed, to 156?20

MR. BAH: Yes.21

CHAIRPERSON GRIFFIS: Okay.22

MR. BAH: So that 17 spaces could23

represent 3,800 square feet of green land. Instead of24

blacktop, it could have some landscaping.25
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CHAIRPERSON GRIFFIS: I see. Okay.1

Further questions?2

(No response.)3

CHAIRPERSON GRIFFIS: Does the applicant4

have cross-examination of the Department of5

Transportation?6

MR. KEYS: Yes, Mr. Chair.7

Mr. Bah, you talk about a ten percent8

reduction in the size of the lot. Are you basing that9

directly on the applicant's factor of ten percent10

circulation? I mean, is it one for one? You are11

simply taking the circulation factor out of the12

equation. Is that the basis for ten percent?13

MR. BAH: Well, your ten percent14

represents some flexibility you said, but leave out15

your ten percent. If you were still maintaining 173,16

we believe if you had the good transportation17

management, you don't need to do it with parking.18

MR. KEYS: Mr. Bah or Mr. Booker -- I19

don't know which of you is better placed to respond to20

this. I would like to find out what you know about21

the on-street parking situation in that area.22

MR. BOOKER: I know the on-street parking23

situation is highly congested. And the only available24

spots on several site visits were the residential25
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parking restricted spaces on the north side.1

And there were some available spaces on2

37th Street immediately south of the site adjacent to3

the school. And there is restricted parking there.4

There is no parking during school days except for 155

minutes.6

MR. KEYS: Are you aware when the home was7

built in -- I think the completion was in 1987 -- at8

the time when this Board first considered the9

application of the home and the size of the home and10

the parking lot, that there were more parking spaces11

unrestricted available in the vicinity? Are you aware12

of that at all?13

MR. BOOKER: No.14

MR. KEYS: Are you aware of any current15

proposal to change the number of unrestricted parking16

spaces to reduce it further?17

MR. BOOKER: No.18

MR. KEYS: If there were a proposal put19

before the Department of Transportation, for example,20

to change the parking on the south side of Upton from21

unrestricted to restricted parking, residential22

parking, would you be supportive of that?23

MR. BOOKER: I don't think we can24

necessarily answer that. If you want to implement a25
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residential parking program, the majority of the1

residents have to sign onto that program. And it has2

to be presented to the curbside management division,3

which is another division in DDOT for their review.4

We're not experts in parking regulatory signage.5

MR. KEYS: From your observations that you6

have made on three occasions and I think those7

occasions are referenced in the two memoranda that are8

submitted, could I ask you to respond to the following9

question. If there were a reduction in available10

on-street parking, if there were fewer unrestricted11

spaces, what would be the impact in your judgment on12

the parking situation for the employees and visitors13

of the Washington Home?14

MR. BAH: Regardless, we expect your15

establishment to be the event -- your site we do not16

advocate because right now you don't know. You're17

talking about right now. But in two, three, four,18

five, or ten years, you may not find worse parking19

you're talking about.20

MR. KEYS: Could I ask you to maybe lean a21

little closer to the microphone, Mr. Bah? And could22

you repeat that conclusion?23

MR. BAH: If I understood your question,24

it is if you have less restricted parking? Is that25
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what you are saying?1

MR. KEYS: I am asking you to assume that2

there were more restricted parking. In other words,3

if there were --4

CHAIRPERSON GRIFFIS: Mr. Keys, I'll ask5

you why you are asking DDOT to speculate on6

conditions. Is it leading us in some fashion?7

MR. KEYS: Yes, I would like him to8

suggest in the judgment of DDOT what the relationship9

is between available street parking and the impact on10

the lot in the consideration of the lot. And I think11

he is answering it.12

CHAIRPERSON GRIFFIS: Okay.13

MR. BAH: Yes?14

MR. KEYS: Let me try and rephrase the15

question, Mr. Bah. If the number of unrestricted16

spaces goes down in the vicinity, what in your17

judgment is the impact on the parking situation for18

the employees, the visitors to the Washington Home? I19

am asking you based on the observations that were made20

of the parking lot.21

MR. BAH: I don't think I can answer your22

question because if you want me to say we would have23

changed our analysis of your case, I'm not sure we24

would have changed that because we would not advocate25
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your employee or visitor to go around the area for1

finding a parking space.2

MR. KEYS: Is it the judgment of the3

department that you expect users of land to4

accommodate their parking needs on their site?5

MR. BAH: I don't know what the question6

is, but, I mean, you can go to the zoning regulation7

to see if the owner of some land, if he wanted to8

develop it, he is required to provide a certain9

minimum number of parking required.10

MR. KEYS: And it is your conclusion that11

the parking that is required in this instance is 15612

parking spaces?13

MR. BAH: I did not say that. I said what14

you have now in our judgment, the Washington Home15

needs more parking spaces. That's where we base our16

review because of what we said, going all around the17

area to find the parking and deliver parking.18

MR. KEYS: Mr. Bah, why are there two19

reports from the Department of Transportation in this20

case?21

MR. BAH: Well, in our report, we already22

told you before we didn't have a chance to talk to23

ANC. And they came to see us. And we listened to24

them. And we went to review your parking report.25
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And, in fact, you didn't have any transportation1

management.2

So based on that, we are recommending to3

the Board that your application should have4

transportation management to decrease the number of5

vehicles to and from the site.6

MR. KEYS: Mr. Bah, did you attend any of7

the public hearings in this case?8

MR. BAH: I think the first time I was9

here, but it never came. I came here one time.10

You're talking about here?11

MR. KEYS: That's correct.12

MR. BAH: Yes, I came one time.13

MR. KEYS: Do you recall what day of the14

hearing you heard?15

MR. BAH: The first. I don't know. I16

cannot remember that.17

MR. KEYS: Did you review any of the18

transcripts of the subsequent days of hearing?19

MR. BAH: No.20

MR. KEYS: That's all, Mr. Chairman.21

CHAIRPERSON GRIFFIS: Mr. Graham?22

MR. GRAHAM: Yes. Mr. Bah and Mr. Booker,23

I'm not sure which of you would know the answer. So24

I'll --25
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CHAIRPERSON GRIFFIS: Just throw them out1

there. They'll decide.2

MR. GRAHAM: Throw them out there. First3

of all, did the DDOT do a formal analysis of traffic4

patterns in the neighborhood?5

MR. BAH: Yes.6

MR. GRAHAM: You analyzed the traffic7

patterns?8

MR. BAH: I don't know what you mean by9

"traffic pattern."10

MR. GRAHAM: Do you know how many cars go11

down Upton Street every day, how many cars go down12

Tilden Street every day?13

MR. BAH: Oh, no, no.14

MR. GRAHAM: How many cars go down 37th15

Street every day?16

MR. BAH: When there is a problem, we can17

send out Bureau of Traffic Services and make traffic18

--19

MS. BAILEY: Mr. Bah, could you get a20

little closer to the microphone, please, sir?21

CHAIRPERSON GRIFFIS: Thank you.22

MR. BAH: I said if there is a problem23

where you are talking, we could ask someone from24

Bureau of Traffic Services to go and make traffic25
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count.1

MR. GRAHAM: And here the Bureau of2

Traffic Services, for example, in this particular3

location has never counted the amount of traffic in4

the neighborhood, right?5

MR. BAH: No.6

MR. GRAHAM: Let me ask you this from your7

judgment at DDOT. Isn't it true that if you build8

more parking spaces in a neighborhood, that you9

inevitably bring more traffic into that neighborhood?10

MR. BAH: Yes.11

MR. GRAHAM: In fact, Mr. Tangherlini,12

your boss, has commented on that several times13

publicly recently, hasn't he?14

MR. BAH: Yes.15

MR. GRAHAM: In your review of this site,16

did you note how close it was to two Metro stops?17

MR. BAH: Yes.18

MR. GRAHAM: How close is it?19

MR. BAH: Do we have it in our report?20

Three to four blocks from the site.21

MR. GRAHAM: And are their bus lines on22

Wisconsin and on Van Ness within a block of the site?23

MR. BAH: Yes.24

MR. GRAHAM: In your experience at DDOT,25
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does it make a difference for institutions that have a1

large number of employees to put together a mass2

transit plan for their employees, Metro checks, car3

pooling incentives, other incentives to get them to4

ride-share, et cetera?5

MR. BAH: That's one of the things that we6

reduced the number of parking for this case because we7

understand we don't have any transportation plan.8

MR. GRAHAM: Now, in one of your reports,9

you said that there is parking overflow that10

negatively impacts on on-street parking near the site.11

Is that the view that you came to?12

MR. BAH: Yes.13

MR. GRAHAM: Did you review the parking14

analysis that the home's expert put together in15

putting together your conclusions?16

MR. BAH: Sure, we did review.17

MR. GRAHAM: Did you test any of the18

propositions in that report? Did you test to see if19

they were actually accurate in their counts, for20

example?21

MR. BAH: Testing what?22

MR. GRAHAM: For example, did you count23

the number of cars parked in their parking lot? Did24

you actually do a physical count?25
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MR. BAH: Yes, yes.1

MR. GRAHAM: How many did you find and at2

what time of day?3

MR. BOOKER: I don't have that information4

with me today.5

MR. GRAHAM: It's not in the report, is6

it?7

MR. BOOKER: No, it's not in the report.8

But I did provide -- I did do some counts, and I9

counted the overflow vehicles parked in the house and10

on the landscaped areas.11

MR. GRAHAM: They were parking on the12

grass, too, weren't they?13

MR. BOOKER: That's what I mean,14

landscaped areas of grass.15

MR. GRAHAM: Are you aware that the -- let16

me just, if I may, put up a map so that we all see17

what it is we are talking about here.18

CHAIRPERSON GRIFFIS: Mr. Graham, you19

meant a site plan. Is that correct?20

MR. GRAHAM: Yes. Can you see that, Mr.21

Booker?22

MR. BOOKER: Yes.23

MR. GRAHAM: I put up on the board what is24

titled the "Existing Conditions Plan." I want to ask,25
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does this appear, Mr. Booker, to represent the site1

that you went out and looked at? Would this be the2

circular drive in the main entrance, this being the3

parking lot, Upton on top of the map, Upton Street,4

and 37th Street on the right side?5

MR. BOOKER: Yes.6

MR. GRAHAM: Now, you commented in your7

earlier comments about how much restricted parking and8

how much unrestricted parking was available, right?9

MR. BOOKER: Yes.10

MR. GRAHAM: So just so the Board has a11

complete sense of this, on the north side of Upton12

Street, the parking is two-hour parking, Zone 313

parking, right?14

MR. BOOKER: Yes.15

MR. GRAHAM: And on the south side, it is16

unrestricted? Anyone can park there as long as they17

want, right?18

MR. BOOKER: It's unrestricted, yes, but19

there is a time limit on the south side of Upton20

Street.21

MR. GRAHAM: And then all of 37th Street22

is unrestricted, both sides of that street, right?23

MR. BOOKER: Yes.24

MR. GRAHAM: And then also Tilden Street25
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is restricted all the way up and down, right?1

MR. BOOKER: Yes.2

MR. GRAHAM: You didn't mention Tilden3

Street earlier. Did you have a chance to go down and4

look at how much parking was available on Tilden5

Street?6

MR. BOOKER: Well, I did look at Tilden7

Street, but because of the residential parking8

restrictions, I didn't see any Washington Home9

vehicles parked on Tilden Street. I didn't do a count10

on Tilden Street, but I did do 37th Street south of11

Tilden.12

MR. GRAHAM: When you say you didn't see13

any Washington Home vehicles there, how would you14

identify if they were Washington Home vehicles?15

MR. BOOKER: Well, they had parking16

placards hanging from the rear view mirrors.17

MR. GRAHAM: Now, do you understand that18

part of what the home is asking for is parking that19

they say they need for visitors?20

MR. BOOKER: Yes.21

MR. GRAHAM: Of course, visitors that are22

going to stay there less than two hours can park in23

two-hour parking spaces, right?24

MR. BOOKER: Yes.25
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MR. GRAHAM: And visitors that have Zone 31

stickers can park anywhere they wanted, right?2

MR. BOOKER: Yes.3

MR. GRAHAM: And did you look at the4

parking analysis that Grove/Slade did for the5

applicants talking about how many unrestricted spaces6

and how many Zone 3 spaces they found that were7

actually open and available routinely?8

MR. BOOKER: I think you have to restate9

the question.10

MR. GRAHAM: Yes. Do you have the11

Grove/Slade study with you?12

MR. BOOKER: Yes.13

MR. GRAHAM: If you look there at page 614

of that study -- Board members, here are copies if you15

need them. Are you at page 6 of the study now?16

MR. BOOKER: Yes.17

MR. GRAHAM: Do you see there that18

according to Grove/Slade, there were 18 unrestricted19

spaces available based on their analysis?20

MR. BOOKER: Yes.21

MR. GRAHAM: Okay. And do you see that22

Table 3 is put together by the Washington Home's23

parking analyst, that they found that there were24

routinely 18 spaces that were unrestricted within the25
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proximity to the home?1

MR. BOOKER: Yes.2

MR. GRAHAM: And do you see that by doing3

the math, that in terms of Zone 3 stickers, that is4

2-hour parking, that 54 percent were taken of 312,5

leaving 46 percent open. That is 142 Zone 3 spaces in6

proximity to the home, right?7

MR. BOOKER: Yes.8

MR. GRAHAM: Now, did you look at any9

information from the home with regard to how many of10

the people who visit the home can actually go there11

and do their business and leave within two hours?12

MR. BOOKER: No.13

MR. GRAHAM: They didn't share any of that14

information with you, did they?15

MR. BOOKER: No.16

MR. GRAHAM: Okay.17

MR. BOOKER: But, if I can add, in the18

parking analysis, the parking total that they came up19

with, they looked at streets outside of the immediate20

vicinity of the site. Normally you want to provide21

parking if it's off-street, if accessory parking22

within 200 feet of the site. So that is basically the23

parameters I work within.24

MR. GRAHAM: Right. That makes sense.25
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And 200 feet of the site would be more considerably1

than even on this map, for example?2

MR. BOOKER: Yes. And by "this map," I am3

pointing to the existing conditions plan.4

MR. GRAHAM: Did you ask the home how many5

of its employees had Zone 3 stickers and, thus, didn't6

need parking in their lot?7

CHAIRPERSON GRIFFIS: Mr. Graham, I am8

going to have to ask you where you are going with9

this. If they have Zone 3 or they park within two10

hours, they are in compliance with the parking11

regulation. So what is the point?12

MR. GRAHAM: Well, Mr. Griffis, it will13

become clear as I move along, but the point is that14

there are many people who are parking on the lot who15

don't need to park on the lot who have plenty of room16

to park in the neighborhood. We are going to17

demonstrate that today.18

I simply want to make clear that the city19

didn't consider that possibility when it made its20

recommendation to this Board.21

CHAIRPERSON GRIFFIS: That is a fabulous22

question to ask, if they considered it. And it gets23

it right in to us.24

MR. GRAHAM: Unfortunately, I have to make25
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a record. And so sometimes I have to ask people --1

CHAIRPERSON GRIFFIS: I understand. I2

understand.3

MR. GRAHAM: -- obvious questions just so4

it is on a piece of paper somewhere.5

CHAIRPERSON GRIFFIS: I understand.6

Perhaps we can bundle them, too.7

Did you get an answer from DDOT on that?8

MR. GRAHAM: I believe I did.9

Did you not?10

MR. BOOKER: Please restate the question.11

MR. GRAHAM: Mr. Griffis I'm sure can12

restate the question for me.13

CHAIRPERSON GRIFFIS: I absolutely can.14

Did you assess how many Zone 3 stickers were attendant15

to the Washington Home that parked in the parking lot?16

MR. BOOKER: No, no.17

CHAIRPERSON GRIFFIS: Okay.18

MR. GRAHAM: And it is the policy of DDOT19

to encourage public transportation and car-pooling as20

much as possible, correct?21

MR. BOOKER: Sure, yes.22

MR. GRAHAM: That's all I have.23

CHAIRPERSON GRIFFIS: And did you do any24

sort of study that ascertained how many people could25
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legally park in the surrounding areas that parked in1

the parking lot?2

MR. BOOKER: I did do an analysis. I do3

not have the numbers with me.4

CHAIRPERSON GRIFFIS: You did that5

analysis? You looked at who was parking in the6

surface parking lot on site --7

MR. BOOKER: Yes.8

CHAIRPERSON GRIFFIS: -- and ascertained9

that they could have legally parked out in the10

residential streets?11

MR. BOOKER: Oh, no, no.12

CHAIRPERSON GRIFFIS: I cannot imagine13

that you did.14

MR. BOOKER: But I did do an analysis of15

people parking on the site.16

CHAIRPERSON GRIFFIS: Indeed, indeed. But17

the next step, frankly, would have been a fairly18

exhaustive study. You would have had to be there for19

days after days ascertaining who came in, who spent20

less than two hours, if there was availability out on21

the street, ascertaining who had a Zone 3 sticker that22

could have been off-street. That's not something you23

conducted?24

MR. BOOKER: No. That's a very25
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substantial study to undertake.1

CHAIRPERSON GRIFFIS: I would agree.2

MR. BOOKER: Yes.3

CHAIRPERSON GRIFFIS: Good. Thank you4

very much.5

MR. GRAHAM: May I follow up, Mr. Griffis?6

CHAIRPERSON GRIFFIS: Sure.7

MR. GRAHAM: Were you shown the visitor8

log maintained by the home, which indicates how long9

visitors are staying at the home on their visits?10

MR. BOOKER: No.11

MR. GRAHAM: Thank you.12

CHAIRPERSON GRIFFIS: Okay. Yes. We are13

going to need to make room for the ANC member at the14

table.15

MR. KOGAN: Thank you. I had a few16

questions for the gentleman from the DDOT.17

I think in your direct testimony, you18

mentioned that you thought that the parking lot would19

be an improvement in terms of traffic circulation in20

the neighborhood, --21

MR. BAH: Yes.22

MR. KOGAN: -- it would improve traffic23

circulation? But in response to Mr. Graham, you24

indicated that you had done no traffic counts. How25
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could you reach that conclusion without doing traffic1

counts or could you reach a valid conclusion without2

doing traffic counts?3

MR. BAH: When we said that there will be4

improvement, we are talking about all those cars that5

are already in the street, in the traffic anywhere,6

whether they park inside, a parking lot, or they park7

on your street.8

So I don't think we are increasing traffic9

with the amount of parking spaces we are advocating to10

be provided because we are already there. The11

difference will be they are not going around cruising12

and trying to find parking.13

CHAIRPERSON GRIFFIS: And they are also14

parking on legal spots on the side is your point?15

MR. BAH: Yes.16

CHAIRPERSON GRIFFIS: And it's17

overcrowded. Let me just see if I understand what his18

clear answer is. The fact of the matter is the19

parking lot that you observed is overcrowded. So the20

trip generation is there.21

MR. BAH: That's right.22

CHAIRPERSON GRIFFIS: And your answer23

actually is not what you previously answered?24

MR. BAH: No.25
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CHAIRPERSON GRIFFIS: So the answer1

currently is that you don't anticipate by2

accommodating those existing cars that are parking in3

the site with a new parking that you would have4

increased trip generation?5

MR. BAH: Correct.6

CHAIRPERSON GRIFFIS: Is that correct?7

MR. BAH: That is what I meant.8

CHAIRPERSON GRIFFIS: Now, you made a9

statement before in cross-examination that said if you10

increase parking spaces, you increase trip generation.11

MR. BAH: But here there is no12

contradiction because this trip in this specific case,13

those cars are already there. That is what I meant.14

CHAIRPERSON GRIFFIS: Indeed. It is a15

good point of clarification.16

Mr. Kogan?17

MR. KOGAN: In your written report, you18

indicate that you recommend that the application19

implement a transportation demand management plan,20

which would include ride sharing and other measures,21

in order to reduce the number of cars that are going22

to and from the site. Again, that recommendation23

doesn't have any basic in any traffic count or any24

number --25
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CHAIRPERSON GRIFFIS: Is that a question,1

Mr. Kogan?2

MR. KOGAN: That is my question. Does it3

--4

CHAIRPERSON GRIFFIS: What is the basis of5

the request for --6

MR. KOGAN: Yes. What is the basis for7

that statement, that assertion, on your part?8

CHAIRPERSON GRIFFIS: Actually, I will9

give you an opportunity --10

MR. KOGAN: Let me try another question11

there, then.12

I think you also said that you met with13

the ANC and the ANC complained that there was a lot of14

traffic on the streets and based on that complaint,15

you then went back and requested that the applicant do16

a transportation demand management plan. So is that17

the main reason you made the request of the applicant,18

because of the ANC complaint? That is my question.19

MR. BOOKER: I think the ANC indicates20

that there is excessive parking in the original21

application, 173. Reduce that by ten percent based on22

the applicant's traffic analysis. They said that they23

needed an additional ten percent just for circulation.24

Based on our site observations and the25
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traffic analysis, that's what we came to --1

MR. KOGAN: Site observations but no2

count?3

MR. BOOKER: No traffic --4

MR. KOGAN: So you developed an amount of5

17 parking spaces. You didn't actually count the6

amount of traffic that was involved, but you somehow7

came up with a conclusion that that would equate to 178

spaces?9

MR. BOOKER: We did do a parking analysis10

of the number of vehicles parked legally on site,11

parked illegally on site, parked in the surrounding12

immediate adjacent streets.13

MR. KOGAN: Are you aware that the14

residents of the area around the Washington Home, the15

residents on Upton Street have requested a16

transportation, traffic study from the Ward 3 traffic17

committee that reports to your department? Did you18

come across that in your study?19

MR. BAH: Not yet.20

CHAIRPERSON GRIFFIS: Does that go21

anywhere else? I am not sure of the relevance here22

unless that is continuing somewhere.23

MR. KOGAN: Yes. The relevance is that I24

think the neighbors are concerned that there are heavy25
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traffic demands in the area. They have requested the1

DDOT to look at those.2

CHAIRPERSON GRIFFIS: Understood. Thank3

you. However, we can't do anything with that4

information unless you can bring us into this specific5

case.6

Okay. Anything else?7

MR. GRAHAM: Can I go back over that point8

of diversity? You said two concrete things.9

CHAIRPERSON GRIFFIS: Based specifically10

on that one issue, that actually is some new11

information on cross-examination. You can reexamine12

that.13

MR. GRAHAM: Okay. I am going to give the14

witness two articles in which his boss, Mr.15

Tangherlini, is discussing with the press.16

CHAIRPERSON GRIFFIS: Okay. Let me make17

very clear.18

MR. GRAHAM: We will go right to this.19

CHAIRPERSON GRIFFIS: He made two20

statements. One was a very general statement and I21

think he has clarified on his specific statement22

attendant to this application.23

I don't want to move away from that. If24

you are bringing it further, that would be fine.25
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MR. GRAHAM: That's right where I am1

going.2

CHAIRPERSON GRIFFIS: Good.3

MR. GRAHAM: I know you want to move on.4

CHAIRPERSON GRIFFIS: Let's go.5

MR. GRAHAM: So do I.6

MEMBER ETHERLY: Mr. Chair, though, let me7

be sure I am clear where Mr. Graham is going.8

You are going to seek testimony from the9

two representatives from DDOT on public comment that10

Mr. Tangherlini has made in the press?11

MR. GRAHAM: I want to know if to what12

they have just testified is consistent with Mr.13

Tangherlini, number one, specifically on the14

Washington Home.15

I will tie it up very quickly.16

MEMBER ETHERLY: I would have a problem17

with that. I think that is inappropriate and outside18

of the scope of --19

MR. GRAHAM: Well, can I have the --20

MEMBER ETHERLY: -- not the point of the21

question but the comment on the articles. That I am22

concerned about. It is outside the scope of the four23

walls of this room.24

MR. GRAHAM: Let me just ask a question.25
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CHAIRPERSON GRIFFIS: Hold on a minute,1

Mr. Graham.2

I understand, and I think it is an3

excellent point, Mr. Etherly. The issue is having4

them address public statements by the director doesn't5

necessarily tie directly to this application.6

MR. GRAHAM: I will do it without it.7

CHAIRPERSON GRIFFIS: I think that would8

be good.9

MR. GRAHAM: Okay. Is it accurate that10

people like free parking?11

CHAIRPERSON GRIFFIS: Let's get to the12

heart very quickly, Mr. Graham.13

MR. GRAHAM: Don't worry. I've got to get14

this. Just give me a shot.15

CHAIRPERSON GRIFFIS: I understand that,16

but there is not the necessity. Bundle it together17

because some of the common sense questions are just18

that. Frankly, it is our time also.19

MR. GRAHAM: Okay. Does it incentivize20

people to drive to a neighborhood when they know they21

can park for free in that neighborhood?22

CHAIRPERSON GRIFFIS: If you can't answer23

that, it is exactly appropriate to say you don't know24

or it is not something you can answer.25
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MR. GRAHAM: You don't know the answer to1

that?2

MR. BOOKER: I don't think we could really3

answer that question. I don't know. If someone said,4

"Park in the neighborhood," they would probably want5

to have a use in the area. There are just too many6

other factors.7

MR. GRAHAM: If the Washington Home builds8

a parking lot big enough to accommodate anyone that9

could ever conceivably go there, will that leave more10

parking open on the street that Washington Home users11

won't use?12

MR. BAH: I never said that.13

MR. GRAHAM: I'm asking you now, though.14

MS. BAILEY: Mr. Chairman, the15

representatives from DPW or DDOT can only respond to16

things that they have testified about. There was no17

testimony concerning the questions that are being18

asked at this time.19

CHAIRPERSON GRIFFIS: It's an excellent20

point. I thought we were going to clarify this21

specific point that he had made in his two comments.22

MR. GRAHAM: Let me just tell you what I23

think he said. When I asked him "If you build more24

parking lots, will more people come to this25
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neighborhood?" he said, "Yes."1

Then Mr. Kogan asked him a question. And2

I thought he said just the opposite.3

CHAIRPERSON GRIFFIS: He did.4

MR. GRAHAM: And my point is, well, let's5

explore that very contrary testimony because --6

CHAIRPERSON GRIFFIS: I thought I already7

did for you.8

MR. GRAHAM: Well, can I clarify it9

because I think it's got to be --10

CHAIRPERSON GRIFFIS: Well, then get to11

the heart of it. Absolutely.12

MR. GRAHAM: I just tried to.13

CHAIRPERSON GRIFFIS: Mr. Graham, let me14

give clear direction here, not by asking huge general15

questions about whether free available parking16

increases people's driving habits. Get to the heart17

of it.18

Ask him again a question that will clarify19

for you and for your case how he differentiates20

between his general comment of perhaps policy level or21

direction in terms of transportation planning and22

parking planning to this specific case.23

MR. GRAHAM: Right. And my only question24

goes to if they fill up their parking lot by paving25
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over the grass, will they then open up more spaces on1

the street and won't more people come into those2

spaces from outside the neighborhood? They can't get3

free parking now, but they'll say, "Oh, now there is4

free parking all of a sudden. I am going to drive my5

car into that neighborhood and park there."6

CHAIRPERSON GRIFFIS: So if I understand7

your question, it is if they increase this beyond8

anyone's specific number count, the larger they9

increase this, the more traffic and parking will be in10

the neighborhood? So as the parking availability11

increases, so does the traffic and the parking in the12

neighborhood increase because one backfills the other?13

Can you answer that question?14

MR. BAH: Yes, it could.15

MR. GRAHAM: Thank you.16

CHAIRPERSON GRIFFIS: "Yes, it could"? Is17

that what you said? All right. Mr. Keys?18

MR. KEYS: I've got no questions.19

CHAIRPERSON GRIFFIS: Okay. That was20

exciting, wasn't it? You've got to say, you know,21

"I'm the DDOT representative." I absolutely22

appreciate, in all seriousness, gentlemen, you being23

down here and the work that you are doing. I think it24

is informative.25
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Yes, Mr. Graham. Did you have something1

else or are you just getting ready for the next?2

(No response.)3

CHAIRPERSON GRIFFIS: Then let us move on.4

Actually, we are going to next go to the presentation5

of the ANC if I am not mistaken, having lost my own6

notes here.7

But I would like to take 15 minutes if the8

Board is willing and able. So let us return. In 159

minutes, Mr. Kogan, we will look to you.10

(Whereupon, the foregoing matter went off11

the record at 3:22 p.m. and went back on12

the record at 3:41 p.m.)13

CHAIRPERSON GRIFFIS: Let's continue.14

Whenever you are ready, Mr. Kogan.15

MR. KOGAN: Thank you. Thank you, Mr.16

Chairman.17

Initially I would like to submit for the18

record a petition that has been signed by 53 neighbors19

of the Washington Home opposing the project. And I20

will submit that for the record.21

I have provided a copy of my testimony for22

each Board member, and I have also provided a copy of23

an exhibit previously submitted by the home, which is24

a graph of parking demand, that piece of paper right25
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there in your hands.1

Mr. Chairman, my name is Phil Kogan. I am2

the ANC commissioner for SMD 3F/01. That is the3

district in which the Washington Home is located. I4

will provide the Board an overview of ANC-3F's5

position on this application.6

Joining me today are Commissioners Cathy7

Wiss and Karen Perry. Commissioner Wiss represents8

the single member district just across Upton Street9

from the home, just north of the home. And a number10

of the residents of her SMD are located just across11

the street from the Washington Home and are directly12

impacted by this project. She will discuss a number13

of issues, including tree preservation.14

Commissioner Perry is a member of Mayor15

Williams' Ward 3 traffic committee. She will also16

have some remarks today.17

Let me just review some of the history18

here in terms of what ANC-3F has done regarding this19

project. On June 17, 2002, ANC-3F voted unanimously,20

7:0:0, to recommend that this Board reject the21

Washington Home's application.22

Our principal concern is with the request23

to build a 173-space parking lot in an R-1-B24

residential zone. If granted, this request would25
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produce a 130 percent increase in the amount of1

parking allowed and would result in a paved parking2

lot of almost one and a half acres in an R-1-B zone.3

A parking lot of this size and scale is4

typical of suburban commercial locations and is not5

appropriate in a residential district. If approved,6

the parking lot would have significant negative7

impacts on the community.8

A 173-space parking lot would likely9

encourage more drivers into an area which already10

experiences high volumes of commuter cut-through11

traffic as well as high levels of local traffic12

generated by surrounding institutional and commercial13

uses.14

The visual impact of a parking lot of this15

size would cause a dramatic and unalterable change in16

the residential character of the neighborhood; in17

part, because of the removal of approximately 50 trees18

and the endangerment of several more mature trees and,19

in part, because these trees would be replaced by a20

very large expanse of asphalt. I think that is a21

picture that I would ask you to keep in mind as we go22

through this matter.23

The matters are made worse by the fact24

that this application lacks documentation justifying25
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the amount of parking requested. The applicant's case1

rests on assertions that it is necessary to provide2

parking for nurses and other health care service3

workers employed by the home because of the high4

degree of competition for these employees. And we5

have heard testimony to that effect.6

Yet, the applicant's own data show that7

sufficient parking is available to accommodate nurses8

and health care service workers on the morning shift,9

which begins around 7:00 a.m., which begins at 7:0010

a.m. And you can see that on your graph, that we are11

well below that line of the current authorized level12

in the BZA Order 75 at that early hour.13

The applicant's parking data also showed14

that it is not until 8:30 a.m. when the administrative15

staff begin to arrive that parking begins to climb16

toward the peak usage of 130.17

The data strongly suggest that the18

administrative employees whose arrival begins at 8:30,19

around 8:30, are creating a good deal of the demand20

that is pushing the parking lot past the authorized21

level. It is this employee population that we would22

ask the applicant to target for incentives that would23

encourage them to move from single occupancy vehicles24

to other means of transportation. We believe the home25
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can do much more than has been done to reduce the1

amount of parking demand at the Upton Street location.2

I want to talk a bit about how the3

applicant arrived at the figure of 173 parking spaces4

because the parking analysis makes several broad and5

unsubstantiated assumptions about parking needs.6

For example, the parking analysis begins7

with the assumption that a peak usage of about 1308

vehicles is the correct base from which to begin9

estimating total parking needs. There is no rationale10

and no justification provided for this as a starting11

point.12

In fact, the data show that peak usage is13

the rare exception. Again, looking at your graph, you14

see that we hit that point only a few times during the15

day. And no data is provided to show the composition16

of peak usage in terms of origin and purpose of17

vehicles. So we don't even have the data that shows18

where these cars are coming from if, in fact, they19

belong at the home.20

Such information could be useful in21

understanding the sources of parking demand and in22

managing this demand in ways that could reduce overall23

usage, including the peak usage. For the most part,24

we have asked for this information -- the applicant25
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has declined to provide it -- in order to clarify1

these issues.2

The parking analysis assumes that3

one-third of the 52 nonresidential vehicles parked in4

the vicinity of the home, a total of 17 vehicles, are5

part of the home's parking demand. No documentation6

is provided to show that these cars could be7

identified in any way that would lead to this8

conclusion or that the drivers of these vehicles were9

observed leaving their vehicles and going to the home.10

We are just told that 17 is the number and that these11

spaces should be allocated to home.12

The parking analysis uses a circulation13

factor of ten percent to add 16 more parking spaces.14

It says that this would allow for sufficient15

circulation of vehicles looking for empty spaces and16

provide additional visitor parking.17

There is really no basis provided for this18

ten percent circulation factor. And no explanation is19

given as to how these spaces would be used for both20

circulation and parking, although I understand from21

the earlier testimony today that apparently the idea22

is that cars would park in these spaces and they would23

no longer be using circulation area in the aisles.24

But I think the report is certainly not clear on that25
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point.1

The analysis also assumes that four2

parking spaces will be added for the four new beds3

that are being requested as part of the application.4

That is a 1:1 ratio that is way out of line with the5

existing allocation of approximately one space for6

each 2.7 beds.7

We believe that the faulty assumptions in8

the parking analysis generate faulty conclusions and9

that the home's parking needs are, in fact,10

substantially less than 173 spaces. For this reason,11

ANC-3F strongly recommends that in the absence of12

sound documentation, there be no increase in the13

number of authorized parking spaces.14

ANC-3F believes strongly that before15

consideration is given to increasing parking, the16

Washington Home must do more to reduce parking demand17

at its facility.18

Currently no financial incentives are19

available to encourage employees to use mass transit.20

Yet, the home's location makes it ripe for such a21

program. It is within walking distance of two red22

line Metro stations: Van Ness and Tenleytown. Six23

major bus lines on Wisconsin Avenue are within one24

block of the home.25
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And two cross-town bus routes stop within1

a block or two of the home. These cross-town routes2

run east to west and provide connections to the three3

major bus lines on Connecticut Avenue as well as the4

Van Ness Metro.5

In sum, the Washington Home is located in6

a mass transportation hub. It should take advantage7

of this location by providing transit subsidies and8

other incentives to reduce parking demand.9

Mass transit is one alternative to10

automobile use at the Upton Street facility. Others11

include shuttle bus service to Metro, such as that12

provided by Fannie Mae around the corner on Wisconsin13

Avenue from the home: carpools, including carpools14

with neighboring commercial and institutional15

activities, such as Fannie Mae, Broadcast House, the16

Friendship Station Post Office, and use of satellite17

parking, including possible use of the National18

Presbyterian Church at Van Ness and Nebraska, which is19

unoccupied for a good part of the business day. These20

opportunities should be exhausted before consideration21

is given to enlarging the existing parking facility.22

CHAIRPERSON GRIFFIS: You do understand23

that having parking in the church parking lot would be24

a special exception case also, are you not?25
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MR. KOGAN: Yes. Yes, I am, one I think1

we would be favorably inclined to consider and2

recommend. Neighbors are very concerned that a3

173-space parking facility will act as an incentive4

for bringing more vehicles into an area that is5

already overburdened with non-local traffic.6

This section of North Cleveland Park7

experiences a high amount of cut-through traffic.8

During the morning rush hour, commuters traveling9

south on Nebraska Avenue use 38th Street to cut across10

to Upton in order to bypass Tenley Circle and enter11

into Wisconsin Avenue southbound heading toward12

Georgetown.13

During the evening rush hour, Upton Street14

between Reno Road and Wisconsin Avenue is heavily used15

as a cut-through by northbound commuters on Reno Road16

who want to avoid a backed-up left turn signal at Van17

Ness Street. Van Ness is a designated cross-town18

street and is designed to handle higher volumes of19

traffic while Upton Street is not.20

I mentioned earlier that the residents of21

Upton Street have asked the DDOT through the Ward 322

traffic committee to take a look at the high volumes.23

It has reached a crisis point.24

The traffic situation on Upton Street,25
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37th Street, and 38th Street is further exacerbated by1

commercial development in the 4000 and 4200 blocks of2

Wisconsin Avenue, which has increased the amount of3

traffic on these local streets.4

The proximity of several large5

institutions, including the Washington Home, Sidwell6

Friends School, the U.S. Postal Service station, and7

the Hirst School, add significantly to these demands.8

These conditions make it all the more9

important that the Washington Home examine10

alternatives to creating an oversized parking lot that11

will act as a traffic magnet in a residential zone.12

The Washington Home also needs to look at13

how it operates the parking lot with an eye toward14

maximizing the amount of space currently available.15

Currently the home operates essentially in an16

unregulated lot with very lacks of any enforcement.17

In fact, even the home admits that it is likely that18

non-home vehicles are parking in this lot.19

In addition, observational data suggest20

that the existing parking lot is striped for more than21

the 75 authorized vehicles. In its submission, the22

home admits that this lot often accommodates many more23

than 75 vehicles.24

Given these numbers, consideration should25
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be given to maximizing use of the existing parking lot1

before expansion is considered. For example, use of2

supervised parking or valet parking could increase the3

capacity of the exiting lot without increasing its4

size. It's also possible that re-striping could yield5

an additional increment of spaces.6

In sum, the Washington Home has not7

provided documentation to support its request for 1738

parking spaces, nor has the home implemented9

incentives or considered management changes that would10

reduce the amount of parking demand and increase the11

efficiency of the existing facility.12

Given these shortcomings and the13

incompatibility of the existing parking lot in this14

R-1-B zone, it is strongly recommended that the Board15

deny this application.16

Thank you. Should we continue down the17

row?18

MS. WISS: I have passed out copies of my19

testimony for each of you. They have some pictures20

that I am going to ask you to take a look at.21

CHAIRPERSON GRIFFIS: Mr. Kogan, let me22

get a quick clarification before, actually, we go on23

to the other ANC representatives. Are you viewing24

this as calling these ANC representatives as witnesses25
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as part of the ANC presentation?1

MR. KOGAN: No. I think each commissioner2

is here to represent a component of the ANC's view of3

this matter. Each of these commissioners has been4

directly involved in this case and has been part of5

developing this case on the ANC and has taken a6

specific part of this case to present to the Board.7

MR. KEYS: Mr. Chairman, I would just like8

if the Board might recall at the last hearing I raised9

the objection regarding the ANC report because,10

contrary to the Board's regulations, it doesn't11

designate a spokesperson. My understanding of the12

Board's focus on this case was that there would be one13

person representing each party, and we believe that to14

be Mr. Kogan.15

I would just ask the Board just to note my16

continuing concern about the ANC report's compliance17

with the Board's regulations.18

CHAIRPERSON GRIFFIS: Very well. Mr.19

Kogan, did you submit a letter authorizing you to20

speak for the ANC?21

MR. KOGAN: Well, I think we had this22

discussion some time ago.23

CHAIRPERSON GRIFFIS: Yes, I think so,24

too.25
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MR. KOGAN: I think the initial resolution1

from ANC-3F designated me as the lead commissioner and2

Commissioner Wiss also along with me to present the3

case.4

I would just go back to our initial5

discussion here about time allotments. I think that6

there is no restriction on the ANC in terms of time.7

CHAIRPERSON GRIFFIS: Right.8

MR. KOGAN: I think we have looked at this9

case from three distinct perspectives, which we are in10

a position to bring to the case. And I would11

encourage the Board to hear us out. That is why we12

are here today.13

CHAIRPERSON GRIFFIS: I don't think we are14

going to preclude anybody from testifying. I am just15

trying to see how we categorize the rest of it.16

If, in fact, this is attendant to your17

presentation, then, frankly, the testimony that we are18

about to hear went through the ANC and was approved19

for presentation as an ANC's official position, that's20

fine.21

If I have single member commissioners and22

other ANC members testifying, then I need to actually23

put them in a part of testimony in opposition, I would24

assume, but in part of the testimony and allot them a25
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time period.1

MR. KOGAN: Yes. The views presented here2

were views that were included in the ANC's3

deliberations on this matter, at which the ANC voted4

unanimously to oppose the application, with the5

exception of some remarks that Commissioner Perry is6

going to make to clarify the record of April 2nd, that7

--8

CHAIRPERSON GRIFFIS: Are these going to9

be official positions of your ANC?10

MR. KOGAN: Yes, they would represent the11

ANC's position.12

CHAIRPERSON GRIFFIS: Okay. Let's13

proceed. We have just been handed quite a few color14

photographs. Does the applicant have this?15

MR. KEYS: I just received it, Mr. Chair.16

CHAIRPERSON GRIFFIS: Right.17

MR. KEYS: Mr. Chair, I just received it.18

CHAIRPERSON GRIFFIS: Right, as we got.19

MR. KEYS: I would just like to clarify20

that that which is entitled to so-called great weight21

is the resolution, not reports generated by ANC22

members subsequent to the ANC resolution.23

CHAIRPERSON GRIFFIS: I would agree. Mr.24

Kogan, do you have a different impression?25
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MR. KOGAN: I don't have a different1

impression. I think the --2

CHAIRPERSON GRIFFIS: Okay. That's fine.3

MR. KOGAN: Okay.4

CHAIRPERSON GRIFFIS: Let's continue on.5

Ms. Wiss, is that how you pronounce it?6

MS. WISS: Wiss, yes.7

CHAIRPERSON GRIFFIS: Fabulous. Thank8

you. We do have your submission now. I would ask --9

it is fairly lengthy -- if you can, we have it in10

written submission. You can certainly paraphrase your11

testimony.12

MS. WISS: Okay. I will try to go through13

this quickly.14

CHAIRPERSON GRIFFIS: Hit the high notes.15

MS. WISS: I did use the ANC camera to16

take these pictures, and it was done in conjunction17

with writing the report last June, before the June18

25th hearing.19

My name is Cathy Wiss. I reside at 381020

Albemarle Street, Northwest and represent single21

member district 3F/06, which includes affected22

residents across from the Washington Home in the 370023

and 3800 blocks of Upton Street as well as on 38th24

Street, Northwest.25
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I will address the physical and visual1

impact of the proposed parking lot. Let's look at the2

current parking lot and compare it with what the home3

proposes to do.4

The current parking lot, set at an angle5

to the building and the surrounding streets, follows6

the natural grade of the property. Its curved outline7

makes it blend into the landscape. Along Upton8

Street, it is hidden from view by a berm.9

A very generous setback minimizes its10

impact on the corner and on 37th Street. Extensive11

and varied landscaping within the lot and around the12

edges makes it seem more like a woodland setting than13

a parking lot.14

Even though this parking lot is exposed to15

the surrounding homes and streets, rather than tucked16

behind the building, like most lots in our area, all17

of these factors make it relatively unobtrusive.18

In contrast, the proposal would resemble a19

shopping center parking lot, a stultifying swath of20

asphalt the size and shape of a football field spread21

across the landscape, obliterating trees and covering22

over large areas of green space with impervious23

surface, most noticeably for the community, the24

pleasant lawn rolling down toward 37th Street and the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

226

corner.1

Because of the descending slope of the2

parking lot, no amount of shrubs and flowering trees3

could hide the fact that it would be there, especially4

when viewed from homes across Upton Street, which are5

on a rise, and from second floor windows of houses6

along 37th Street. Even from the street, it would be7

visible except where hidden by a berm along Upton8

Street, as shown in the north elevation of the site at9

Tab 7 of the application.10

In fact, many of the parking spaces would11

be much closer to nearby properties than to the home12

itself, making this design not only intrusive to13

nearby residents but inconvenient to usage of the lot.14

Often I have seen spaces on the outside of the15

current lot while cars are bunched two and three deep16

near the doors. No wonder. These spaces are hundreds17

of feet from the doors.18

Let me add there was a mention by the19

Department of Transportation spokesperson of a20

200-foot rule. Well, some of these spaces are more21

than 200 feet from the building, even the new wing22

that is being proposed. My hunch is that the outer --23

CHAIRPERSON GRIFFIS: Do you mean the24

on-site spaces are more than 200 feet from the25
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building?1

MS. WISS: Some of the ones out at the2

corner are very far from the building, even if you can3

include the new wing. To get to the doors, it is4

three to four hundred feet.5

CHAIRPERSON GRIFFIS: And so your point6

is?7

MS. WISS: And my point is people tend not8

to use places that are that far away from the doors.9

They try to park as close as they can. And I have10

seen a lot of vacant spaces, even in the current lot11

on the outside, not used. And this one would then12

increase a lot more spaces further away from the13

building.14

CHAIRPERSON GRIFFIS: Okay.15

MS. WISS: Now let's discuss the impact of16

the proposal on several of the features in and around17

the home's property. Please turn now to picture18

number 1, the cupola at the corner of Upton and 37th19

Street. The cupola, nestled in a grove of crape20

myrtles and framed by large deciduous trees, was a21

memorial gift. The bench and gardens surrounding it22

also were donated.23

Perhaps this small shrine isn't enjoyed by24

neighborhood residents, but I can say with certainty25
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that it is an important feature for visitors to the1

home.2

The first time I tried to take this3

picture, a young couple was standing beside the4

cupola, heads together, his arm on her shoulder. At5

first I thought of romance, but then they turned and6

strode quietly hand in hand through the grand7

sycamores and poplars along Upton Street to the home's8

entrance. See picture number 2. It was then that I9

realized they were probably visiting someone dear,10

someone very sick, and needed a place to gather their11

thoughts.12

The next time I went to take this picture,13

a man of about 60 and a younger man, perhaps a father14

and son, were standing in the same spot. The older15

man, his foot propped on the bench and leaning on his16

knee, was talking earnestly with the younger man. As17

their conversation ended, they, too, returned to the18

home.19

What would this place of solace and20

reflection be like if this parking lot were built only21

12 feet away, as is shown on the plans? That is about22

the distance from where you were sitting to where I am23

sitting.24

The crape myrtles and birches would be25
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removed and replaced with a rise crowned with asphalt1

and car bumpers, the calls of birds exchanged for2

sounds of rolling tires, opening and closing doors,3

grinding ignitions, chance conversations. The cupola4

would become nothing more than an odd ornament5

anchoring the end of the parking lot.6

The removal of the grove of crape myrtles,7

too, would be a serious loss, even if the trees could8

be transplanted. Actually, the stately tall trees9

that now frame the cupola, a 20-inch maple on the10

right, would probably not survive the construction nor11

the magnificent 40-inch diameter poplar further along12

Upton Street. Any sort of construction activity13

within the critical root zone for these trees,14

including trenching for pipes or planting new shrubs15

and trees, could put any of these large trees at risk.16

I disagree with the home's landscape17

architect, Liling Tien, that critical root zones of18

these trees would be outside the construction area.19

She testified that this 40-inch tree has a critical20

root zone of 60 feet in diameter; i.e., 30 feet in21

radius, that would have to be protected. Although I22

am not an expert, arborists I have worked with on23

other zoning cases have always measured the critical24

root zone as a radius.25
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According to the standard, a circle with a1

radius of 40 feet around the tree would have to be2

protected. This is not being done. The proposed3

parking lot itself would be well within the tree's4

critical root zone. The same can be said for the5

stand of white pines along 37th Street shown in6

picture number 3. The parking lot will go along the7

right side of this picture, very close to the trees on8

the right, cutting their roots and endangering them,9

too.10

I should note that in the application, a11

berm is proposed for this side of the parking lot,12

although the home's witnesses did not discuss it at13

the June 25th hearing. Were this berm to be built, it14

is highly likely that it would be on the critical15

roots of some of these trees and hasten their demise.16

The soaring canopies of trees along 37th17

and Upton Streets shown in a different angle in18

picture number 4 can be seen and enjoyed by neighbors19

for blocks around but also from homes, from rooms and20

the terrace to the home. I know that when I have been21

hospitalized, a view of trees like these sustained me22

and made me forget my pain.23

With so many trees on this site removed24

and others in danger, this important benefit for25
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residents of the home would undoubtedly be diminished.1

The plans show that about 50 trees in and around the2

parking lot are slated to be destroyed. Others would3

be transplanted.4

The next several pictures show how this5

would affect the lot. In picture number 5, a grove of6

trees in the right center would be removed and7

transplanted elsewhere.8

Picture number 6 shows white pines and9

maples in the southeast corner that would be taken out10

and discarded.11

Picture number 7, taken from the terrace12

of the home, only the magnolia in the foreground would13

remain. All of the other trees behind it and the tall14

ones just beyond the cars would be removed. All of15

these plantings and small niches, the existing parking16

lot, make it an unusually attractive place. The17

proposed parking lot would have no such niches.18

In the middle of the curved parking lot is19

a long island landscaped with seven Armstrong maples20

and two dogwoods. It shades the cars, as seen in21

picture number 8, looking north. It extends a canopy22

across the parking lot to give the impression of23

forests and continuous green space leading from the24

neighborhood up to the home while cars and asphalt are25
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hidden underneath, as seen in picture number 9,1

looking southeast from the Upton Street entrance. And2

in picture number 10, looking east from the home's3

terrace, explains the view of the home from the4

street, as seen in picture number 11, looking west5

from 37th Street.6

Landscaping within a parking lot has been7

used successfully in other parking lots in our area,8

such as the Washington Clinic, where an island with9

trees and a hedge makes the 62 car lot seem half the10

size and hides the building. See picture number 1211

and the local Safeway, picture number 13.12

This 112-space Safeway lot, like the13

home's lot, was built in the 1980s on the site of a14

former building. The islands of oaks make the lot15

pleasant for shoppers and shade the cars.16

For good reason, the zoning code requires17

that landscaping with trees and shrubs cover a minimum18

of five percent of the total area of the lot. This19

proposal has only a handful of trees dotting the ends20

of long rows, where there is no room for more parking21

spaces. I cannot see how these small wedges allocated22

to green space could amount to as much as seven23

percent unless a larger island in the circle by the24

Upton Street door is included.25
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These lone trees would be very different1

from the surrounding landscaping. And only a few2

trees would benefit from this shade. Relegated to the3

ends of the lot, they would provide no visual interest4

to residents of the home or neighbors, nor would they5

offer relief from the large black hole in the center6

of the lot. This would be particularly severe to the7

residents of the home. Because the home is elevated,8

their view is directed to things in the distance,9

rather than things close up.10

They would more easily see the parking lot11

extension along 37th Street. Rather than soothing12

greenery they now enjoy, residents of the home would13

get a bird's eye view of asphalt and cars, an14

unattractive view, an intrusion on neighbors, and an15

inconvenient place to park.16

I think I am going to stop there.17

Actually, picture number 14 shows a view of the home18

from 38th Street. The ANC found when looking over the19

site that little attention had been paid to20

landscaping on this side of the building. And we21

would ask you if you decide to grant a special22

exception to obligate the home to provide more23

hospitable landscaping along this facade.24

CHAIRPERSON GRIFFIS: Thank you very much.25
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Ms. Perry?1

MS. PERRY: I think you have also got2

copies of my testimony.3

CHAIRPERSON GRIFFIS: Yes.4

MS. PERRY: Beverly is passing them out.5

I'll start.6

Mr. Griffis, my name is Karen Perry. I am7

also from 3F. Commissioner Kogan asked me to testify8

here today because I am the sole survivor of some of9

the old ANC on some of the things Ms. O'Connor10

testified to.11

CHAIRPERSON GRIFFIS: Attrition by12

elections. Is that not right?13

MS. PERRY: You've got it.14

CHAIRPERSON GRIFFIS: Okay. Good.15

MS. PERRY: Anyway, our ANC took a number16

of hits at the April 2nd BZA hearing you will17

remember, our first one. Some were deserved, but a18

couple of issues from Ms. O'Connor's testimony must be19

clarified. Ms. O'Connor stated that the home had come20

to our ANC in September of 1999 with a request to21

build an underground garage and that it was22

adversarial with great opposition.23

I have reread all of our ANC minutes going24

back to 1996. And there was never a request to our25
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ANC for an underground parking lot. The closest1

minutes are from October of 1999. And they're2

attached as Exhibit A to my testimony.3

The home in a statement from Ms. O'Connor4

in the minutes, it says that the home had met with5

representatives of ANC-3F about underground parking6

and that some good suggestions had been made and the7

results of the meeting had been presented to the board8

of the Washington Home.9

Ms. O'Connor further stated she would10

return to our ANC after the November 1999 meeting of11

the board. In actuality, the meeting was not with12

ANC-3F representatives but was a meeting sponsored by13

the home with some of its residential neighbors. Our14

ANC heard nothing more from the home on the subject of15

parking until the fifth special exception request.16

In response to a question from17

Commissioner May regarding why the community believed18

they did not have ample time to look at the home's19

plan when we first asked for an extension, Ms.20

O'Connor stated that the home came to the ANC in July21

2001 with plans for the parking in the building.22

It's true that the home came to our23

meeting with a plan, with this plan. However, ANC-3F24

did not have any advance notice that the home was25
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going to present these plans. So it was not on our1

agenda, nor was it posted to the residents of the2

neighborhood.3

CHAIRPERSON GRIFFIS: Ms. Perry, if I4

would ask you, why don't you skip through? You have5

all of this written. And, frankly, we're beyond this6

issue substantially.7

MS. PERRY: Okay. Let me just skip on to8

some of the thinking that our commissioners took,9

then, and why we chose to reject the application.10

The Ward 3 plan in section 1403 talks11

about policy for improving air quality. It12

specifically states that the District government13

should encourage institutional and large corporate14

residents to promote public transit usage and discover15

employee reliance on single occupant vehicles and16

should be a condition, when possible, in discretionary17

government approvals.18

Next there is the issue of smart growth19

and/or transit-oriented development. And that is20

something we haven't really talked about and the21

Office of Planning didn't today.22

The home is right around all of these23

institutions. We are talking about increasing density24

at these sites. And I think we need to encourage our25
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corporate neighbors also to get employees out of cars1

and not using parking as a financial incentive to use2

people to work for you. And the home --3

CHAIRPERSON GRIFFIS: But you're not4

advocating that they develop the site that they have,5

are you?6

MS. PERRY: I'm advocating that before7

they develop the site and that's what our ANC thought8

that they should try to see how many people with the9

use of public transportation, vans, Metro check10

programs, they can get out of cars without just adding11

more parking right now.12

CHAIRPERSON GRIFFIS: Let me digress this13

a little bit because when you bring up smart growth,14

that would mean putting high density near Metro15

stations. You're not advocating that they build16

perhaps a 333-unit apartment building on this site?17

MS. PERRY: I think what I am advocating18

is that if we are talking in terms of doing that, if19

we're talking in terms of doing that and what the20

Zoning Commission will do or the Office of Planning21

and what Metro stops they will choose, I think that is22

the direction we have been heading in, is to do that.23

At the same time, that means getting24

people out of cars, not building 330 apartments and25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

238

330 parking places to go along with it. Smart growth1

and transit-oriented development are basically saying2

from I understand that if you live or work near a3

Metro, you won't use your car or you won't have a car.4

So that's why I can't understand why we're5

here with an applicant wanting to provide one space,6

one employee.7

CHAIRPERSON GRIFFIS: Okay. But don't8

lose sight of one of the --9

MS. PERRY: I mean, that undermines10

transit-oriented development.11

CHAIRPERSON GRIFFIS: One of the major12

assets of transit-oriented development is high13

density.14

MS. PERRY: Some people consider this home15

already high density in an R-1 neighborhood.16

CHAIRPERSON GRIFFIS: I don't think anyone17

would consider it that has knowledge of --18

MS. PERRY: Okay. The parking lot might19

be. Anyway, I think what we are also saying, in the20

home's own application, if you look at it in their21

submission to the Department of Health under Tab 10,22

it talks themselves about how close they are to the23

Metro, to Tenley and Wisconsin, and says, "Each of24

these stops is a short walk or bus away from the25
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hospice and that their inpatient hospice arrived by1

ambulance."2

I think in the way of zoning, -- let me3

skip over to that, which is almost the last page of my4

testimony -- section 219 of the zoning code permits5

community-based residential health care facilities in6

an R-1 neighborhood by special exception. It's as7

conditioned and specified in Section 3108, with8

parking covered in 2101.9

There are two important provisions for10

granting the special exception: one, that there shall11

be adequate appropriate located and screened12

off-street parking; and, two, that the facility shall13

not have an adverse impact on the neighborhood because14

of traffic, noise, operation.15

Since there is no definition of adequate,16

I looked at the parking code. And it states for17

community-based health facilities that one parking18

space is required if one to eight persons are housed.19

Two parking places are required if 9 to 15 persons20

are housed. And with 16 or more, it's the discretion21

of the Board.22

The closest BZA case I could find to see23

what commissioners had done regarding parking for24

their facility in our ward was the Board's recent25
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decision in the Sunrise case, which I am sure nobody1

here wants to talk about anymore, on Connecticut2

Avenue.3

Now, that site is not as accessible to4

public transportation and Metro. There is like one5

bus line versus this place. In the appeal of this6

case, the Board stated that the zoning regulations do7

not explicitly establish a parking ratio for community8

residents, facilities in this R-2/R-5-D zone and ruled9

that the 31 parking spaces Sunrise would provide10

exceeded the number needed for that 102-bed community11

residential facility.12

The formula used in the zoning regulations13

and in the Sunrise case for determining an adequate14

number of parking spaces is roughly one-third the15

number of beds.16

This formula is in keeping with17

residential zoning, the Ward 3 plan to encourage18

institutional residents or promote public transit19

usage, and discourage employee reliance on20

single-occupancy vehicles and the principles of smart21

growth and transit-oriented development.22

Our ANC would encourage you to use the23

same formula in this case. We feel that our24

neighborhood institutions should start adopting some25
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of these philosophies.1

And that's it.2

CHAIRPERSON GRIFFIS: Good. Thank you3

very much, Ms. Perry. I appreciate your comparison to4

a case that came before this Board. The one quick5

clarification I would like to make, though, is that it6

is, in fact, a different product. The case that you7

talked about was a residential building and,8

therefore, the amount of traffic and in and out of9

staff, et cetera, would be different, but I am sure10

you are aware of that.11

MS. PERRY: Yes and no because a lot of12

the Washington Home's residents are also permanent13

residents, just like in the case of Sunrise. Sunrise14

is also going to have Alzheimer's patients. The home15

has them.16

So a lot of the patients are the same.17

The only real difference is the 12 beds that are the18

-- what do you call it? -- the continuing -- people19

that need care for a short term, the short-term care20

people that have the physical therapists and those21

people and then go home. So in a lot of cases, it is22

the same.23

CHAIRPERSON GRIFFIS: Okay. I understand24

your comparison. I am not sure I 100 percent agree25
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with it.1

Board members, questions of the ANC and2

their testimonies today?3

COMMISSIONER MAY: I have a couple of4

questions.5

CHAIRPERSON GRIFFIS: Yes, Mr. May?6

COMMISSIONER MAY: I wrote this question7

down during Mr. Kogan's testimony but anybody who8

wants to address it. Given the current situation -- I9

mean, I know all of the statistical analysis side, but10

your conclusion was essentially that because there is11

not a proven case in the paper that has been submitted12

so far for an increase in parking that we shouldn't13

allow any increase, we should deny this on the basis14

of the fact that they haven't proven the case.15

Given that and given the situation now16

where there are obviously more people parking there, I17

mean, the analysis seems to show there are more people18

parking there than there are spaces, do you consider19

there to be a shortage of parking right now, which is20

one of the things that we are supposed to be looking21

at when establishing the number of parking spaces in a22

case like this?23

MR. KOGAN: Yes. I think, going back to24

my testimony, I think the situation is complex. There25
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are a number of factors that are impacting the amount1

of demand on the existing parking facility. And I2

think you have to juggle all of those and take a look3

at all of those.4

Certainly we agree there is demand for5

parking there, but there is also very little that is6

being done to actively manage that existing parking in7

a way that maximizes its use in the direction that the8

demand is coming from.9

I mean, it is basically an uncontrolled10

lot. And so you don't even know that all of the11

demand is coming from the home. Even the home admits12

that there may be other cars parking there that are13

not involved with home business.14

I think one of those factors that you have15

to juggle is that this is a residential zone. And if16

you're going to have a standard for increasing parking17

in this kind of zone and approving a special18

exception, I think it should be a rigorous standard19

for changing the zoning.20

COMMISSIONER MAY: I don't think we21

disagree with the notion of a rigorous standard for22

it. What I am trying to get to here is that there are23

certain aspects of your testimony that are somewhat24

not quite contradictory, but you do allow for the25
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thought that there could be more efficient use of the1

parking lot itself, in other words, with no increase2

in asphalt, they can park more people there legally3

conceivably. And so, therefore, there is some4

allowance that maybe 75 or whatever the approved5

number is is not the right number.6

MR. KOGAN: I think I agree with you. I7

was saying something just a little bit different that8

perhaps using the existing configuration, that9

existing amount of asphalt, that things can be done to10

increase the capacity or the amount of cars that could11

be accommodated.12

And perhaps re-striping is something to be13

looked at. We don't get the sense that that has14

really been looked at or that a lot of thought has15

gone into that.16

COMMISSIONER MAY: I am not suggesting17

that that is where it has to go. What I guess I am18

trying to get at is some acknowledgement on your part19

that there is an issue with parking, even with20

attempts to manage the demand and reduce demand, that21

the neighborhood conceivably would benefit from having22

adequate parking on site for the home.23

MR. KOGAN: I have a problem with the use24

of the word "adequate," but I think there is an issue25
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there. Clearly there is an issue. We're here. We1

spent all this time with it. But I think that from2

the neighborhood's point of view and, again, in a3

residential R-1-B zone, we need a bit more in the way4

of hard information, efforts by the home to manage the5

existing lot to maximize its capacity.6

And, really, documentation, data is what7

we need. We have to have a level of comfort here that8

whatever change is going to be approved is going to be9

a change that is justified.10

CHAIRPERSON GRIFFIS: Thank you very much.11

COMMISSIONER MAY: I will take that as a12

definite maybe. All right. Thank you very much.13

I do have one other question. A lot has14

been made of the potential loss of existing mature15

trees if this parking lot is built. As I understand16

it, there is nothing at this moment that would prevent17

the home from doing that kind of major relandscaping18

if there were not a parking lot at issue.19

MS. WISS: Well, I think you are right.20

If they wanted to go and cut them all down, I guess21

they could, although a lot of that landscaping was22

part of an earlier BZA order, I believe, when the home23

was rebuilt to provide landscaping to shield the24

neighborhood from the effect of this parking lot,25
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which would suddenly be out facing the streets1

because, actually, the building had been where the2

current parking lot is now.3

COMMISSIONER MAY: Okay. So you think4

there is something in the previous BZA order that5

mandates something more specific? I mean, we already6

have certain somewhat generic statements about7

adequately shielding the parking from the neighborhood8

or screening the parking and things like that.9

MS. WISS: Yes.10

COMMISSIONER MAY: But you think that11

there is something actually in the previous BZA order?12

MS. WISS: I think that there is something13

in the 1985 order. Mr. Keys is looking for it.14

COMMISSIONER MAY: Well, I will look for15

it, too.16

MS. PERRY: It was at that time that the17

current landscaping plan was developed. And it was18

all part of the rebuilding of the home and the19

placement of the parking lot in this location.20

COMMISSIONER MAY: Okay. That's useful.21

MR. KOGAN: Yes. I would just add that22

the home has taken great effort to assure the23

community that it was doing everything it could to24

preserve and maintain trees and the look of the25
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facility. I think we all share an interest in that,1

and I think that is a goal we should all strive to.2

COMMISSIONER MAY: As we do. An their3

tree protection, it's an issue unto itself, as we both4

know. Thank you.5

CHAIRPERSON GRIFFIS: Thank you very much,6

Mr. May.7

Mr. Kogan, I noted in your testimony today8

the absence of any comments on the expansion of the9

beds in the facility. Was the ANC taking a position?10

And I am, as I speak to you, reviewing the11

resolution. Can you give us the position of the ANC12

on that expansion?13

MR. KOGAN: Yes, Mr. Chair. We did not14

bifurcate the application. We looked at the entire15

application and rejected the entire application.16

Look, I think --17

CHAIRPERSON GRIFFIS: Are there any18

issues, then, specifically that came up in the19

discussion of the ANC attendant to the expansion of20

the facility outside of the parking?21

MR. KOGAN: I don't think that we had any22

-- I don't think we had a great deal of discussion23

around the expansion. I think what we saw was that24

the parking lot was attached to the expansion. And a25
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lot of the discussion and a lot of the focus was on1

the parking lot.2

CHAIRPERSON GRIFFIS: So it would be your3

opinion that the ANC if you had an application before4

you for an increase, bed numbers would not be an5

objection, but with the expansion of the parking lot,6

it became objectionable?7

MR. KOGAN: I think the decision on the8

parking lot was the threshold decision. We reached9

that decision. And at that point, we decided that --10

we did look at the proposal for the construction of11

the small addition, but we did not look at it in12

detail. I think we just felt that we didn't really13

need to go into a great deal of detail because this14

was a project that we would not be able to support15

because of the parking lot.16

CHAIRPERSON GRIFFIS: Okay. That's about17

as evasive as your resolution is for the expansion of18

the building, but I understand your point. The19

critical piece was the parking lot, and that is20

attendant to the expansion of the facility itself.21

MR. KOGAN: That is correct.22

CHAIRPERSON GRIFFIS: Other questions?23

VICE CHAIRPERSON RENSHAW: Commissioner24

Kogan mentioned a petition earlier.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

249

CHAIRPERSON GRIFFIS: Oh, yes, the1

petition.2

VICE CHAIRPERSON RENSHAW: Did we get it?3

MR. KOGAN: Yes. I filed that with the4

clerk. That was a petition signed by 53 adjoining5

neighbors opposing the expansion. That was submitted6

to us I think at the March ANC meeting, March 2002.7

VICE CHAIRPERSON RENSHAW: If we could see8

a copy of that? Mr. Kogan or Ms. Wiss or Ms. Perry,9

the applicant has suggested or is before the Board10

also to increase the number of beds by four. Would11

the ANC be against increasing the parking spaces by12

four?13

MR. KOGAN: Again, I think we looked at14

the total project. And that parking lot was the15

threshold point. I think in looking through the16

application, the four parking spaces for the four beds17

is way out of line with the existing ratio of one18

parking space for every almost three beds. And so I19

think that is one question that we have.20

But when you are talking about a21

requirement of 173 spaces, yes, 4 is not a big amount.22

And we didn't address that directly, but I would23

leave it at that.24

CHAIRPERSON GRIFFIS: Mr. Kogan, did you25
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draft this petition?1

MR. KOGAN: I did not. The neighbors2

drafted that petition.3

CHAIRPERSON GRIFFIS: The neighbors did?4

MR. KOGAN: Yes.5

CHAIRPERSON GRIFFIS: The residents, the6

adjoining neighbors?7

MR. KOGAN: Neighbors adjoining the --8

CHAIRPERSON GRIFFIS: Do you realize that9

it states "The home has sought a variance to permit10

the construction of a new building. Citizens from11

this community met often and generally productively12

with the home to assure that this nonconforming use"?13

Is it your understanding that this is a nonconforming14

use?15

MR. KOGAN: Yes. I didn't prepare the16

petition. I think some neighbors got together and17

prepared it. So I can't vouch for the description of18

the project.19

COMMISSIONER MAY: Mr. Chairman, we have20

two petitions up here.21

CHAIRPERSON GRIFFIS: I understand that.22

And I am holding an original, which does not have23

copies, which is why my board members don't know what24

I am talking about. However, I will pass this down25
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because it is the first I am reviewing it.1

MR. KOGAN: I think the important thing2

about the petition is that it conveys a sense of3

opposition to the proposal. I am not sure whether the4

neighbors got it quite right according to the letter5

of the code in terms of --6

CHAIRPERSON GRIFFIS: I am not concerned7

necessarily with the letter of the code. And I agree8

with you it conveys a sentiment, if not some passion.9

My question is in our deliberations, in looking at10

this, clearly the first thing we look at is "What does11

the petition say that all of these people are talking12

about?"13

We need to weigh, in fact, how substantive14

it is or how kind of motivating by its own language it15

is for people to sign. And that's the only reason why16

I asked if you had written it and whether it was the17

belief in the community that this was actually a use18

variance or somehow it was a nonconforming use in this19

area.20

MS. PERRY: If I may, I think the21

confusion from the neighbors is that in 1985, they had22

to come here for a special exception to build the23

facility.24

CHAIRPERSON GRIFFIS: Indeed.25
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MS. PERRY: And I'm just guessing that1

it's probably worded "nonconforming" because in '58,2

when the zoning went in, it was a residentially zoned3

area. That's just a --4

CHAIRPERSON GRIFFIS: Yes. Okay. There5

it is. We also should make known that we have a6

petition also signed by 48 signators in support.7

Very well. Let's continue on. Other8

Board questions of the ANC at this time?9

(No response.)10

CHAIRPERSON GRIFFIS: If not, Mr. Keys?11

MR. KEYS: Thank you, Mr. Chairman. I12

just have a couple of questions.13

Ms. Wiss, I wanted to ask you. You14

indicated that you took the photographs of the site15

that are attached to your statement at what time?16

MS. WISS: In June.17

MR. KEYS: Did you receive or did you18

examine a copy of the tree impact study that was19

submitted to the Board following the June 25th20

hearing?21

MS. WISS: I did, but I examined it after22

I took the photograph and I rewrote my testimony23

because there is a group of, I think they are,24

magnolias up on the north rim that I thought would25
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just be totally taken out. Just by the placement of1

the parking lot itself, they could not have existed.2

And I tried to revise that to show that they would be3

transplanted. At least that is what that diagram4

shows.5

MR. KEYS: I noticed that your report made6

no mention of new plantings at all. Why is that, Ms.7

Wiss?8

MS. WISS: Well, your landscape architect9

sort of talked about it in very general terms and said10

that it was a work in progress but that there would be11

some new plantings.12

MR. KEYS: Do you recall the testimony13

from Ms. Tien, the architect, that indicated that more14

trees and shrubs would be put on this site than are15

removed from this site?16

MS. WISS: She did, but, again, I couldn't17

really make much determination about it because more18

didn't really say anything to me.19

MR. KEYS: Did you examine the landscape20

concept plan that was submitted by the landscape21

architect in this case?22

MS. WISS: Yes. Is that the one that is23

before you?24

MR. KEYS: That is correct.25
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MS. WISS: Yes.1

MR. KEYS: I am going to hand it to you2

just to help clarify the fact that that listing3

identifies the type of installations that are proposed4

for the site, does it not?5

MS. WISS: Yes. It has a small plant list6

in the lower left-corner.7

MR. KEYS: Again, your report doesn't8

refer to this at all, does it?9

MS. WISS: I do refer to it in two ways.10

One is that I mentioned the shrubs and flowering trees11

because that is what she stated in her testimony12

"Along 37th Street, I didn't think that it would hide13

that parking lot substantially because of the slope of14

the lot."15

And I referred to the diagram of the16

elevation in your application showing, in fact, that17

because the lot slopes up, even though they may screen18

the cars that are closest to the trees themselves,19

it's not going to screen as much of the rest.20

The other reference I made was something21

to her testimony, which was that she said that she22

might plant flowering trees and shrubs under some of23

the large trees along the streets. And I cautioned24

the Board that digging of any kind, even to plant25
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flowering trees and shrubs underneath those trees,1

could affect those trees if it were in their critical2

root zones.3

MR. KEYS: No further questions. Thank4

you.5

CHAIRPERSON GRIFFIS: Mr. Kogan, one6

follow-up question because you have talked about it7

several times now. And that is a controlled parking8

lot. Does that factor into -- first of all, was that9

a discussion in the ANC in terms of controlling the10

allowable vehicles in there? And then is it the ANC's11

understanding that if a controlled access to the12

parking, then the existing parking of the 75 allowable13

would be adequate for the demand that the facility14

creates?15

MR. KOGAN: Yes. I think in the ANC16

discussion of the case, we were looking at, again,17

ways to minimize the amount of the demand and increase18

or maximize the use of the existing facility, but I19

don't think we got down to that level of detail.20

CHAIRPERSON GRIFFIS: In your sense, just21

logically being in the neighborhood, it has been22

fairly established that this is an overcrowded parking23

lot. If there was a controlled access and -- your24

assertions are perhaps there are a lot of people from25
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the surrounding areas or the other schools, the other1

institutions that are using this because it is free,2

it is available. If it were controlled, what is your3

opinion that -- the cars that are in existence now4

parking, where would they go? What would happen to5

those?6

MR. KOGAN: I don't really profess to be a7

parking expert in terms of --8

CHAIRPERSON GRIFFIS: I am just --9

MR. KOGAN: -- what you can accomplish10

with a controlled parking space.11

CHAIRPERSON GRIFFIS: I am asking more of12

like common sense, resident in the area. Where do13

those cars go?14

MR. KOGAN: I think the approach our ANC15

takes is that we want to do everything we can to16

encourage people coming into the neighborhood by17

automobile to find an alternative to single-occupancy18

vehicles.19

And so if those cars are coming from other20

institutions, we have talked to the post office. We21

have talked to Fannie Mae. We have talked to others22

in the neighborhood. And we are going to continue to23

talk to them. There is also commercial parking24

available that I think these people could avail25
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themselves of as well.1

CHAIRPERSON GRIFFIS: Okay. Good. That2

is all I have. Anybody else?3

(No response.)4

CHAIRPERSON GRIFFIS: In which case let us5

-- oh, I'm sorry. Mr. Graham, do you have any6

cross-examination of the ANC?7

MR. GRAHAM: I do not.8

CHAIRPERSON GRIFFIS: Very well. How is9

everybody feeling? Last a little bit longer. I'm10

going to ask you guys to sit down. Let's go to11

testimony in support of the application. If people12

are here today to give testimony, personal testimony?13

Actually, if I could see a show of hands of people14

that are planning to testify in support of the15

application at this point?16

(Whereupon, there was a show of hands.)17

CHAIRPERSON GRIFFIS: Yes, sir?18

MR. GUYOT: I have a question.19

CHAIRPERSON GRIFFIS: Well, okay.20

Quickly. If you could come up to the Board? Sit down21

at the mike. Actually, it is in our regulations that22

I am not allowed to answer questions that are23

irregardless of the case, but let me see what it is24

before I throw the book at you.25
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MR. GUYOT: I did have my three minutes at1

the previous hearing --2

CHAIRPERSON GRIFFIS: Oh, indeed.3

MR. GUYOT: -- to testify in support. And4

I had the impression that we were past the point of5

testifying in support. This case has gone on so long6

and taken so many twists that many things have7

happened. So that the question of what is support and8

what is not support has become really very much mixed.9

I would like to observe that that petition10

of 47 names was taken back in March. We have not11

tried to recirculate it for the last of the changes12

that have gone on over this hearing. But that does13

indicate a division in the neighborhood on the basic14

issues.15

I would like to point out that the ANC's16

decision was taken some months back. And they have17

not revisited it with the neighborhood in any18

meaningful manner so that there is a real question19

here as to who is speaking for what, but I have20

presented you with that petition in support of the21

basic ideas of additional parking and in22

non-opposition to the building of the hospice23

addition.24

And I have then given you two additional25
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letters, which were recently written, reiterating, in1

effect, a type of support for the majority of the2

home's requested action.3

CHAIRPERSON GRIFFIS: Okay. Can you state4

your name and address for the record?5

MR. GUYOT: Yes, I will. I am Henry6

Guyot, G-u-y-o-t. I live at 4108 38th Street,7

Northwest. I live within 200 feet of the Washington8

Home.9

CHAIRPERSON GRIFFIS: And the petition you10

are talking about is the petition in support. Did you11

draft this and circulate it?12

MR. GUYOT: I did not draft it. I did13

circulate it.14

CHAIRPERSON GRIFFIS: Very well. It will15

go into the record. I take your question, actually,16

as a point of clarification in remembrance for the17

Board, and we appreciate that.18

We have all of the documents that you have19

actually noted. That being said, then we can move on20

and go into the party in opposition case.21

MR. GRAHAM: Thank you. I want to make a22

very brief opening statement before starting our23

witnesses.24

It is not a matter of right, as this Board25
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well knows, to continually expand a health care1

facility and then ask after the fact for parking to be2

added in. It is not a matter of right in a3

residential neighborhood to import more traffic. It4

is not a matter of right to keep expanding over a5

period of years and go back over agreements that have6

been made with the neighborhood.7

We all believe that the Washington Home is8

a good institution. They do good work, important work9

in our community. We don't have any quarrel with the10

good work that they do. And they have generally been11

good neighbors, although when it comes to their12

expansion plans and their parking plans, that has been13

a very troublesome spot for a number of years. And it14

does, we think, reflect one of the problems that we15

have in this city of continued encroachment on16

residential life, which is, of course, what in Ward 3,17

in particular, is something that is stressed in the18

city plans.19

Even good institutions have to be mindful20

of the impact that they have on people who live around21

them. Even good institutions have to be mindful of22

the Ward 3 plan. Even a good institution has to23

follow the zoning orders of this Board.24

The home and the neighborhood and this25
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Board all recognized those very points back in 19871

and back in 1997. The home wanted to tear down their2

existing structure. They wanted to put up a new3

building. The neighborhood negotiated with the home4

over an extensive period of time and came to an5

agreement with the home.6

And, to answer one of Member May's earlier7

questions, there was an agreement that talked about a8

certain chunk of that land being set aside as set9

forth in the plans that were submitted to the Board10

here.11

Numerous aesthetic concerns were raised by12

the notion of knocking down a much smaller facility,13

building a bigger one, having more beds, having more14

parking, et cetera. Including the large open green15

space, which they now 17 years later want to bulldoze,16

was an important part of the neighborhood negotiation17

and agreement that the Washington Home made with the18

neighborhood, as we will demonstrate.19

At that time, the only thing that came to20

this Board that, really, the neighbors were unable to21

agree with with the home, the home and the neighbors22

agreed and all that. The only thing they disagreed23

with was parking.24

They came to the Board. This Board said,25
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"You get 75 spaces." In 1997, some ten years later,1

the home came back to the Board and said, "Hey, we2

would like to expand our facility. We have already3

talked with the neighbors. We have explained to them4

that we want to put in 12 more beds. We have also5

explained to them that it's not going to have any6

impact on need for parking or traffic because they7

said expressly those employees will all be taking8

public transportation." That was five years ago.9

Now, again, to address one of Mr. May's10

questions, the home is applying for four new beds and11

an additional 98 spaces. This is more than a doubling12

of the supposedly required spaces in what is already a13

pretty large lot in a residential neighborhood.14

In light of the history here, we think15

there is a pretty high hurdle that they have to meet.16

And the justification, the principal justification,17

that I have heard in this room is that, "Well, we have18

been violating your order and letting many more cars19

park in our lot than are able to. And, therefore, we20

should be entitled to more cars."21

We think that is backwards. The question22

is, how do you do the things that you promised the23

neighborhood you were going to do? How do you24

maintain the sort of institution that you are running25
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in our neighborhood welcomely and do it consistent1

with your obligations to this Board, your obligations2

to your neighborhood to minimize the traffic that you3

cause, the impact that you cause on the neighborhood?4

That is all we are asking, that they think of us when5

they do these expansion plans.6

In the course of this particular issue and7

negotiation, it has been very difficult resting8

information out of the home that is relevant. As you9

have seen today, it sometimes pops out at the last10

minute.11

We are lucky, however, that we have some12

professional landscapers. We have some urban13

development experts. We have some people who are14

actually educated in the city planning and people,15

most importantly, who really care about the way the16

neighborhood looks, are delighted to have lived there17

30 years are more, other people who have come more18

recently that chose it because of the wonderful type19

of space it was. And those very talented people have20

divided into a number of working groups to go through21

the issues that were presented here.22

Notwithstanding some lack of cooperation23

on some areas, we have learned, although we haven't24

presented it in our case yet, -- we will in a moment25
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-- that they have no transit program at all. They1

don't carefully monitor their lot. They do waste the2

considerable amount of space that they have. They are3

over-counting significantly the number of people that4

park there. And, instead of exploring more5

appropriate options, they have fixated on the notion6

of just providing more and more free parking and7

allowing even more traffic into our neighborhood.8

They want to dramatically cut into the9

green space that they promised us that they agreed to10

leave there in exchange for our agreement to let them11

build the new facility that they have. And they want12

to dramatically change the character of what remaining13

space there will be.14

This will increase traffic in the15

neighborhood. It will create a sea of asphalt where16

now there is green. It changes the character. And17

it's not required, nor is it justified, by good18

planning principles.19

Today we have seven witnesses. I promise20

to march them along. We have Ms. Beelar, who has a21

background in city planning and health care22

nonprofits; Mr. Gay, a traffic and parking expert; Mr.23

Handwerger, who is an architect and city planner; Ms.24

MacLeish, an accomplished landscaper; Mr. Urban,25
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aborculturist and landscape architect; Mr. Curtis, who1

does community development and redevelopment work; and2

Mr. Danzig, who has had a number of positions but who3

with respect to this work on behalf of our4

neighborhood 15 years ago to negotiate these parking5

issues in the first place.6

I would like to start with Ms. Beelar if I7

may. Ms. Beelar, you are going to have to press that8

when I stop pressing it. Don't press it yet. Okay?9

Can you please tell the Board where you10

live? And would you also tell the Board what your11

educational background is?12

MS. BEELAR: My name is Barbara Beelar,13

and I live at 3505 Tilden Street, which is about two14

blocks from the back of the home. I have a Master's15

in city planning from M.I.T. and a --16

MR. KEYS: Mr. Chair, I am sorry to17

interrupt, but I would like to know if he is proposing18

her as an expert. Otherwise, her academic background19

is of no interest to her testimony.20

CHAIRPERSON GRIFFIS: But it may be of21

some interest, but --22

MR. GRAHAM: It's simply of interest. And23

I think it is not going to take very long to recite.24

CHAIRPERSON GRIFFIS: Are you --25
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MR. GRAHAM: I am not offering Ms. Beelar1

as an expert.2

CHAIRPERSON GRIFFIS: Are you offering any3

as expert witnesses?4

MR. GRAHAM: Yes. Mr. Gay and Mr. Urban.5

CHAIRPERSON GRIFFIS: Okay. And do they6

have resumes?7

MR. GRAHAM: They do. And can I present8

them as they stand up? I can get them right now.9

MR. KEYS: I would appreciate seeing the10

resumes now since we just learned --11

CHAIRPERSON GRIFFIS: Yes. If you send12

them all up and give them to Mr. Keys also?13

MR. GRAHAM: Sure.14

CHAIRPERSON GRIFFIS: Mr. Keys, on the15

second point of your objection, I tend to disagree.16

Certainly as someone who is going to speak on the17

point of planning, I believe it was, certainly we want18

to know at what perspective she is coming from. Not19

being offered as an expert witness means that she20

doesn't undergo the grueling questions that we will21

throw at her in order to establish whether she is an22

expert or not.23

But I don't think it is inappropriate at24

least to know perhaps a brief educational and25
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professional background unless others of the Board1

disagree. Very well.2

Why don't you continue where you were, Ms.3

Beelar, while we get further information?4

MS. BEELAR: Certainly. I have worked in5

the nonprofit sector for most of my life and included6

doing fund-raising and training for health care7

organizations. So I am very sympathetic to the home8

and respect them as a social service agency.9

I have been involved in the citizens'10

group in opposition to the home. And part of what I11

have been doing is looking at the parking lot and12

doing my own unprofessional counts, but I can count13

from one to three.14

CHAIRPERSON GRIFFIS: And did you give15

your address?16

MS. BEELAR: Yes. It's 3505 Tilden17

Street.18

CHAIRPERSON GRIFFIS: Okay. Forgive me.19

I missed that.20

MS. BEELAR: No problem.21

MR. GRAHAM: And I would like to present22

an exhibit to the Board. I am not sure what number it23

will be.24

MR. GRAHAM: Now, Ms. Beelar, I would like25
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to ask you, if you could, to describe to the Board --1

do I do this typically by exhibit number? Does it2

have it? Is this now assigned to an exhibit number?3

MS. BAILEY: No, sir. Mr. Chairman, do4

you have the file? The gentleman is asking for the5

next exhibit number.6

VICE CHAIRPERSON RENSHAW: It would be7

Exhibit 82.8

(Whereupon, the aforementioned9

document was marked for10

identification as Exhibit Number11

82.)12

MR. GRAHAM: Okay. Exhibit 82. The first13

one there is something called "Number 1. Aerial14

View." Could you please tell the Board what that is?15

MS. BEELAR: Yes. Up to this point, you16

have been looking at plans. And I thought it would be17

useful for you to understand how the community18

experiences this site. And the bird's eye view19

oftentimes gives us a good perspective, and20

particularly that the green space, which is just north21

of the Sidwell racing oval there, the track, that we22

have been talking about large trees and open space.23

This is a very thin strip of green that24

buffers the residential section in here with all of25
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the hard surfaces and institutions along Wisconsin1

Avenue. I think it gives you a sense of how massive2

the home built structure is already. And their3

proposal would be reducing the green space4

approximately by half along 37th, which is the5

north-south access in the middle there.6

MR. GRAHAM: If you turn to the next page7

of Exhibit 82 --8

CHAIRPERSON GRIFFIS: Actually, before you9

move on, first of all, the aerial photograph that we10

are looking at is expressive. However, your site is11

not marked. And so what I am going to do for the12

Board, who are questioning where the site actually is,13

is mark it.14

MS. BEELAR: I'm sorry.15

MR. GRAHAM: Yes. And I was going to.16

Actually, if you look at the --17

CHAIRPERSON GRIFFIS: So you are going to18

trust me?19

MR. GRAHAM: I am going to trust you,20

especially when you see the next page of that exhibit.21

which is a graphic of exactly what is on the satellite22

picture.23

CHAIRPERSON GRIFFIS: Page 2 map?24

MR. GRAHAM: Yes, sir.25
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CHAIRPERSON GRIFFIS: Okay. It still1

wouldn't locate it for the aerial photograph, but2

continue.3

MS. BEELAR: It's sort of like the aerial4

is an overlay on the map, which is the next page if we5

had --6

CHAIRPERSON GRIFFIS: Indeed. Okay.7

MR. GRAHAM: Now, were you provided with8

the existing conditions plan that the home provided to9

the Board at Tab 6 of their application?10

MS. BEELAR: Yes. This was circulated in11

the community, and I got a copy of it.12

MR. GRAHAM: Okay. Did you attempt to13

confirm whether or not their map was accurate?14

MS. BEELAR: Yes. That's Exhibit 4.15

CHAIRPERSON GRIFFIS: Also, Mr. Graham, if16

I could, you keep referring to things as maps. It may17

be my difficulty, but a map is something very18

different from a site plan for me. So I am a little19

confused.20

MR. GRAHAM: Okay.21

CHAIRPERSON GRIFFIS: On your submission,22

two is a map. That is not what you are referring to,23

correct?24

MR. GRAHAM: Okay. Let's look at the site25
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plan, which is at Tab 6 of the home's application, and1

compare it, if you would, to pages 3 and 4 of Exhibit2

82.3

The question for Ms. Beelar was, was the4

site plan that the Washington Home has prepared a5

correct representation of the number of parking spaces6

that are currently existing and being used?7

MS. BEELAR: I have spent a lot of time8

walking on this lot and trying to compare the existing9

conditions plan with what I see with my own two eyes.10

And number 4, which is the existing11

conditions plan but with the color notations that I12

made, shows a number of minor corrections. But it13

still gets back to if this is an existing condition14

plan and this is a base from which all of the further15

documentation plans are built and they can't even get16

this right, we need to get back to bases on here.17

As you will see in the northern part, they18

line that there are four spaces and, in fact, there19

are five spaces. My notation is in red.20

CHAIRPERSON GRIFFIS: This is on page 4 of21

Exhibit 82?22

MS. BEELAR: Four. And then over in the23

corner, by 37th and their back entrance, they show24

five spaces. And it's really four. They don't line25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

272

out some of the other spaces on that. So it's just a1

part of an ongoing difficulty from the community to2

try to understand what the plan says versus what is3

really out there when you walk the lot.4

MR. GRAHAM: How many line spaces did you5

find in all that were not marked on the site plan?6

MS. BEELAR: The number -- well, again,7

some of this sometimes is very hard to read and8

whether there are -- there are for sure three spaces.9

Do you see where on the existing conditions plan10

number four, where it shows the shuttle bus and there11

is a one, two, three? Those spaces are striped today.12

And they are not shown in this plan or in any13

proposed changes that they are going to be making.14

CHAIRPERSON GRIFFIS: That's your item15

four on Tab 4 of Exhibit 82. I don't trust you.16

That's what it is.17

MS. BEELAR: If that is what you've said.18

Yes.19

MR. GRAHAM: Looking at number 3, how many20

line spaces did you find there in your drawing that21

are not on the site plan?22

MS. BEELAR: Yes. This was the other23

problem, trying to understand, again, what is real and24

what is on the plan. As you will see in number 3,25
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where I put the read lines, line spaces not on site1

plan, the spaces coming in at the top left of the2

plan, which is the entrance from 37th space, on this3

plan are not lined, but they, in fact, are lined.4

There are six spaces, but one of those5

spaces is really double long, that one in the middle.6

MR. GRAHAM: In total.7

MS. BEELAR: In total, right.8

MR. GRAHAM: I hate to interrupt here, but9

how many line spaces are there that are not on the10

site plan in total?11

MS. BEELAR: There are nine.12

MR. GRAHAM: And on page 4 of 82, of13

Exhibit 82, how many additional ones are there there?14

MS. BEELAR: There are the three that are15

in that little alcove of the parking, near the back of16

the building.17

MR. GRAHAM: And number 2, item number 2,18

four line spaces not shown?19

MS. BEELAR: Right. That is where they I20

assume just omitted not placing those. Those are up21

at the northwest part of the existing island. They22

didn't line those places.23

So, again, if you are sitting down with24

the plan and trying to say, "How many spaces do they25
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have? And how does this relate to reality?" I don't1

have a document that gives me that information. I had2

to make it up so I could understand it.3

MR. GRAHAM: How many total spaces did you4

find in a line, instead of 75 that they claim?5

MS. BEELAR: Yes. There are on the lot 896

striped spaces.7

MR. GRAHAM: Now, did you take it upon8

yourself to do some counts of the cars in the lot?9

MS. BEELAR: Yes. I have spent an awful10

lot of hours going through the lot counting the number11

of cars on the lot.12

MR. GRAHAM: I am going to put up on the13

Board a blow-up.14

MR. KEYS: John, that is too small to15

read. Do you have reduced copies of that?16

MR. GRAHAM: I do, but I can't seem to17

find them right now. Do you have a copy of yours?18

MS. BEELAR: Yes.19

MR. GRAHAM: Okay. Great. I will just20

have Ms. Beelar describe it. And if you can't see it,21

then I will simply supplement the record with the22

final one.23

Ms. Beelar, did you and someone else in24

the neighborhood take these car counts?25
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MS. BEELAR: Yes, we did.1

MR. GRAHAM: And, just to skim through it,2

not go through the detail, what time of day did you do3

your car counts?4

MS. BEELAR: Since the Washington Home5

made it clear that the peak parking demand was in the6

middle of the day, between about 11:00 and 1:00, that7

is when we did our counts.8

MR. GRAHAM: How many car counts did you9

count? How many cars did you find in the lot in10

average over the six or seven days you did your11

counts?12

MS. BEELAR: Okay. The other point I13

wanted to make is that the home has made it clear that14

the peak days for parking demand are Tuesday,15

Wednesday, and Thursday. And except for, I believe it16

is, the 12th, which I didn't know that, all of these17

other dates are either a Tuesday, a Wednesday, or18

Thursday. So we are going with what they say is the19

peak.20

MR. GRAHAM: Okay. So on these nine days,21

what was the average?22

MS. BEELAR: The average is 116 cars.23

MR. GRAHAM: Let me turn you away from24

that document. Let's go back to document 82. I am25
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going to ask you very quickly to describe these1

photos.2

MS. BEELAR: Certainly.3

MR. GRAHAM: Did you take the photos4

starting at page 5 of document Exhibit 82?5

MS. BEELAR: Yes, I did.6

MR. GRAHAM: Would you please tell us7

quickly what does document page 5 represent?8

MS. BEELAR: This is the back entrance off9

of 37th Street. I took this on a Sunday morning so10

that you could see here are the striped spaces that11

have been striped, which we assume are ones above the12

75 that the BZA has allowed the lot to have.13

MR. GRAHAM: What is the picture found at14

page 6 of Exhibit 82?15

MS. BEELAR: Throughout the afternoon, we16

have been talking about efficiencies and control and17

use of the parking lot. Here is an example of what I18

consider to be bad, poor use of the lot. Again, this19

was taken in the middle of the day, when the lot was20

full.21

But these two spaces are protected by22

orange cones most of the time. The space in the23

middle, if you read, it says "Chairman of the Board."24

And the space next to that, the one closest to the25
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front entrance, is "Employee of the Month."1

MR. GRAHAM: Let me turn your attention to2

--3

MS. BEELAR: These were protected, in4

spite of the fact that it was crowded everywhere else.5

MR. GRAHAM: Okay. Let's look at page 7.6

What does the page 7 picture represent?7

MS. BEELAR: Well, I don't know what it8

represents, but on the parking surface, the asphalt9

where you could put three to six cars, depending on10

how you used it efficiently, there is this thing11

called storage box. And, again, you can see it's at12

the end of the entrance from 37th Street.13

MR. GRAHAM: What do the pictures on14

number 8 and 9 of Exhibit 82 show?15

MS. BEELAR: Right. Here we show again in16

the peak of the day on June 9th, this is a view from17

37th Street to the back of the parking lot. In the18

foreground, there are empty spaces, unrestricted19

spaces, on the street, on 37th Street, but there is20

one car.21

This SUV really liked parking in the22

shade. And so it parks in the green space but on the23

tree roots, which is particularly damaging to the tree24

roots, even though there is on-street parking.25
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Again, this is the middle of the day.1

This is one of the days I did a count. There were2

available parking spaces in the parking lot while that3

car was parked under the shade. It was a hot day.4

CHAIRPERSON GRIFFIS: Can it run off the5

road during the middle of the night or something?6

MS. BEELAR: You know, if you have an SUV,7

you've got to go off road, right?8

CHAIRPERSON GRIFFIS: Right. Actually,9

directing it, did you see that someone parked there?10

MS. BEELAR: Oh, yes. I see it all the11

time. Take a look at the next one. Here you have the12

--13

MR. GRAHAM: The next one is number 9.14

MS. BEELAR: Number 9. The gentleman in15

the middle of the photo is an employee of the home.16

He is their parking control officer. He has just17

directed this couple, two people, to park in the green18

space. And he did inform them if they ever had19

trouble finding parking space in the lot and couldn't20

find a space, that this was where they were supposed21

to park.22

CHAIRPERSON GRIFFIS: Where is this green23

space?24

MS. BEELAR: This is on 37th Street at the25
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back entrance. I don't have a --1

MR. GRAHAM: If you look on item 2, you2

will see it's right --3

CHAIRPERSON GRIFFIS: I can mark it.4

MS. BEELAR: So at different times,5

according to my survey, at different times, we have6

had six cars parked in the trees, what I call in the7

trees. Four cars. We have seen a total of 11 cars8

parked, go through there. This area --9

MR. GRAHAM: Turning to paragraph 10,10

let's move on because we have limited time. Okay?11

MS. BEELAR: Okay. This is the entrance12

to the Washington Home off of Upton Street. The three13

cars parked here are parking in a fire lane. And if14

you turn to the next page, this is --15

MR. GRAHAM: That's page 11?16

MS. BEELAR: -- three cars getting closer.17

You will see in the background there is a sign that18

clearly states "No parking."19

CHAIRPERSON GRIFFIS: Right. Where is20

this?21

MS. BEELAR: It is the entrance off on22

Upton Street. It is the main entrance to the23

Washington Home.24

CHAIRPERSON GRIFFIS: Main entrance?25
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Okay.1

MS. BEELAR: Okay. So that any time2

during the day, there are three cars parked here.3

MR. GRAHAM: Note on page 12 of Exhibit4

82, what does that represent?5

MS. BEELAR: This is a closeup of one of6

the three cars in the previous page. You will see7

that it does have a Washington Home hang tag and its8

administration parking permit. Most of them say9

"Washington Home parking permit" or "Home employee."10

MR. GRAHAM: On pictures 13 and 14, what11

does that represent?12

MS. BEELAR: Again, this is problems of13

lack of control over their existing space, Ms. Abs, I14

believe. That's at least what her vanity plate calls15

her. She prefers to park in the visitor parking space16

which is closer to the home front entrance. So on the17

23rd, she is parked there.18

And on the 29th, it's, again, the tendency19

to park closest to the front door, even if it means an20

employee is using a visitor parking space.21

MR. GRAHAM: Can you turn to number 15 of22

Exhibit 82 and describe that for us?23

MS. BEELAR: Okay. This is a car that has24

two hang tags. One --25
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CHAIRPERSON GRIFFIS: It sure does.1

MS. BEELAR: Plus "I love Jesus," but we2

will ignore that one. The one hang up is from the3

Washington Home. That's the white one. And then the4

pink one, I believe, is from one of their associated5

nonprofits that is about two blocks away from this6

space.7

Again, in issues of control, is this8

person parking here with their Washington Home hat on9

or are they from the nonprofit using this space? We10

don't know, and I don't think they know.11

MR. GRAHAM: Turning to number 16, can you12

describe what happened?13

MS. BEELAR: I was standing in the middle14

of the lot on June 9th when this Toyota Camry pulled15

up and pulled right into the visitor parking space. I16

was standing there with my little clipboard. So I17

looked a little suspicious, I think.18

And the woman got out of the car and19

dashed off up the side of the home property and onto20

Upton Street and was last seen on Wisconsin Avenue.21

She did not have a --22

MR. GRAHAM: Was she approached by any23

security person at the Washington Home?24

MS. BEELAR: No because there is no25
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controlled entrance. She was just able to use this1

open space that was kept for a visitor. She did not2

have a Washington Home hang tag or any other3

identification that would suggest that it would be4

okay for her to be in the lot.5

MR. GRAHAM: Turning to --6

CHAIRPERSON GRIFFIS: She had Maryland7

tags, too, right?8

MS. BEELAR: Yes, Maryland tag.9

MR. GRAHAM: And number 18? What is10

number 18?11

MS. BEELAR: Yes. Here is -- you know, I12

have been saying all of the bad things that are going13

on. Here is what I think the Washington Home -- the14

employees themselves when left to deal with the issue15

are solving the problem in a constructive way.16

This is a -- quote, the "ambulance parking17

area." Three of the spaces, the three closest to the18

red brick entrance there, are the ones that are19

striped spaces that these other three cars have parked20

in tandem in front of them.21

The employees arrive on shifts. They22

leave at the same -- they come at the same time. They23

leave at the same time. They know each other. So24

they can do this in a cooperative manner amongst25
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themselves. And instead of having three spaces, they1

have made six spaces.2

So that I trust that if the home actually3

talked to the employees and said, "Let's come up with4

some alternative plans," I think this shows there can5

be cooperation.6

MR. GRAHAM: What have you done, Ms.7

Beelar, to try and increase the number of spaces in8

the area that the home can use?9

MS. BEELAR: Again, we have -- I live on10

Tilden Street and became very aware that the -- a11

number of the restricted residential parking spaces12

were being occupied all day by cars which, as it13

turned out, were Sidwell Friends students because14

Sidwell Friends is right next door.15

It seemed to me that that wasn't fair,16

that those spaces close to within the 200 -- was it17

feet or whatever it is -- of the Washington Home18

entrance could be used by people who come to the home19

on a short-term basis.20

So I contacted Sidwell Friends at the21

beginning of the year, of the school year. And I22

said, you know, "This really isn't fair. The23

Washington Home needs these parking spaces. Can't you24

do something to control the spaces?"25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

284

At the beginning of the school year last1

year, there were probably eight to ten students2

parking at the top of Tilden at 37th Street. And then3

by the spring, more kids got their licenses. There4

were 12 to 14 cars. So, on an average, there were5

maybe 12 cars spaces that were being kept by Sidwell6

students.7

I am very happy to report that with8

cooperation of Sidwell, that now there are no students9

parking in those spaces.10

MR. GRAHAM: And did they indicate to you11

that the home ever approached them to attempt to gain12

the same sort of cooperation?13

MS. BEELAR: No.14

MR. GRAHAM: That's all I have.15

MS. BEELAR: In fact, I asked16

specifically, and they said no.17

MR. GRAHAM: That's all I have for Ms.18

Beelar.19

CHAIRPERSON GRIFFIS: Thank you.20

Mr. Keys, would it be appropriate for us21

to finish the entire case or would you like to make an22

opinion of cross-examination of each witness as we go23

through?24

MR. KEYS: Mr. Chairman, I think I am25
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going to have to. He's got seven witnesses.1

CHAIRPERSON GRIFFIS: Indeed.2

MR. KEYS: I think I will need to.3

CHAIRPERSON GRIFFIS: I would tend to4

agree, in which case let's start with5

cross-examination. Then we'll take Board questions6

after that.7

MR. KEYS: Ms. Beelar, let me go back to8

your chart.9

MS. BEELAR: Sure.10

MR. KEYS: And I would like to look.11

You've given us averages in your traffic, your parking12

count. Is that your testimony?13

MS. BEELAR: I averaged the total cars14

parked. I counted each of the days. I added that up15

and divided by nine to get the averages.16

MR. KEYS: On your nine days, what time of17

day was each taken?18

MS. BEELAR: All of them were done between19

11:00 and 1:00. I could provide you with that detail.20

I didn't want to clutter the chart with too much of21

that.22

MR. KEYS: I understand.23

MS. BEELAR: If that would be helpful, I24

could.25
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MR. KEYS: But your testimony would be1

that on one day, let's say, 4/9, your time was 11:002

o'clock, but on 4/12, the time might have been 12:003

o'clock, on 6/5, it might have been a different time4

in that range?5

MS. BEELAR: Yes, but between the --6

MR. KEYS: So we are not looking at the7

same --8

MS. BEELAR: -- between 11:00 and 1:00.9

MR. KEYS: -- time on the same days, on10

these days?11

MS. BEELAR: Within a two-hour time frame.12

MR. KEYS: All right. So it's conceivable13

that the peak utilization, for example, if your 4/914

summary is taken at 11:00 o'clock, that the peak15

utilization may have occurred at 1:00 o'clock?16

MS. BEELAR: It's possible, yes.17

MR. KEYS: My question is these aren't18

necessarily peak utilizations of the parking lots?19

They are simply the time you were there. Is that20

correct?21

MS. BEELAR: I had to be there to make the22

count. I don't understand the question.23

MR. KEYS: The question is, these24

represent --25
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CHAIRPERSON GRIFFIS: Does this establish1

the peak use?2

MR. KEYS: -- simply the times you were3

present? They don't represent the peak on that4

particular day?5

MS. BEELAR: I understand what you are6

saying. No, they do not --7

MR. KEYS: All right. Let me go to 5/23,8

May 23rd.9

MS. BEELAR: Yes.10

MR. KEYS: You counted 129 vehicles?11

MS. BEELAR: Yes, but since we were moving12

faster then, I didn't comment on the fact that it13

seems that on that day, the Washington Home was having14

a special event. There were a number of families,15

young children, arriving on site.16

We saw a caterer parking on Tilden Street,17

off-loading cases of sparkling water or something like18

that, that that felt to me as did Commissioner Wiss,19

who happened to be there at the same time, it felt20

that that was the anomaly, that there was something21

else going on then.22

MR. KEYS: Was 6/4, June 4th, an anomaly?23

MS. BEELAR: Not that I know of.24

MR. KEYS: And this chart would show that25
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there are 123 cars parked in the lot and 2 additional1

cars in the trees --2

MS. BEELAR: Yes.3

MR. KEYS: -- or are those 2 in the trees4

also counted in the 123?5

MS. BEELAR: It is 123 total, of which 26

of those are in the trees.7

MR. KEYS: Okay. Now, if I were to add8

across that line, the line that has the 123, and I'm9

going to look, I take it, I should look only at the10

ones that have the tags listed -- would those numbers,11

52, 12, 40, 10, and 14 add to 123? Can you show me12

where 123 comes from on this line?13

MS. BEELAR: They should add up.14

CHAIRPERSON GRIFFIS: All of those add up?15

MS. BEELAR: If you -- what I --16

MS. BEELAR: All right. May I take17

Maryland tags? Fifty-two.18

MS. BEELAR: Right.19

MR. KEYS: Virginia tags, 12. I am at 64,20

MS. BEELAR: Right.21

MR. KEYS: D.C. tags, 40. I am at 104.22

MS. BEELAR: Right.23

MR. KEYS: Other tags, ten. I am at 114.24

Now, is that, then, the total?25
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MS. BEELAR: No. Without tags --1

MR. KEYS: Fourteen.2

MS. BEELAR: Right.3

MR. KEYS: Well, now I am over that4

number.5

CHAIRPERSON GRIFFIS: A hundred and6

twenty-eight.7

MS. BEELAR: A hundred and twenty-eight.8

MR. KEYS: So it's 128 cars that were9

actually parked?10

MR. GRAHAM: I think they're measuring11

different things, as you can tell.12

MR. KEYS: Now, Ms. Beelar, may I assume13

that you found 14 cars without Washington Home IDs?14

MS. BEELAR: Yes, that's correct.15

MR. KEYS: May I assume from that that all16

of the other cars had Washington Home IDs?17

MS. BEELAR: That I chose to be very18

generous. There is one person who parks on the lot19

who has got a public health sticker.20

CHAIRPERSON GRIFFIS: Okay.21

MS. BEELAR: So, though they don't have a22

Washington Home tag, I am willing to --23

CHAIRPERSON GRIFFIS: But that is intent.24

You counted without the remainder as assumed with --25
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MS. BEELAR: Right, right.1

CHAIRPERSON GRIFFIS: Okay. Let's go.2

MR. KEYS: Ms. Beelar, is it conceivable3

that the 12 without ID tags are perhaps visitors to4

the home?5

MS. BEELAR: It's my understanding6

visitors need to have hang tags. And so if they had a7

hang tag, they would --8

MR. KEYS: Where did you gain that9

understanding?10

MS. BEELAR: Because some cars have11

visitor hang tags, guest that says -- it doesn't say12

"Visitor." It says "Guest" hang tags. So I don't13

understand why some do and some don't. I can14

appreciate that because people drive -- do not come15

through a gated entrance --16

CHAIRPERSON GRIFFIS: Okay. But the17

answer to the question is that your assumption is not18

that those are guests? They just don't have tags?19

MS. BEELAR: And that that --20

CHAIRPERSON GRIFFIS: I just need you to21

answer the question that is given to you and not22

expand.23

Mr. Keys?24

MR. KEYS: In the photographs -- and I25
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suppose that I should direct you, for example, to1

photograph 8. In photograph 8, you have focused on2

the SUV parked between the two trees. Did you see3

this car enter the site?4

MS. BEELAR: Yes, I actually did. It5

arrived -- if I recall, again, this was --6

CHAIRPERSON GRIFFIS: Okay. It's a yes.7

MR. KEYS: At the time it entered the site8

and parked there, are you testifying that there were9

empty parking spaces elsewhere on the lot at the same10

time?11

MS. BEELAR: Yes. Because I was doing my12

count across the back of the lot and I could see that13

car come in through the trees. I was on the lot when14

it parked15

MR. KEYS: But not when this picture was16

taken?17

MS. BEELAR: No. I then came around. It18

stayed there for most of the afternoon, and I came19

then around. I was finishing my count. This is at20

the end of where I do the count closest to my home.21

MR. KEYS: Did you happen to observe the22

situation on the street at the time some of this23

traffic was -- do you have comparable street traffic24

counts?25
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MS. BEELAR: Yes, but I haven't submitted1

them for record.2

MR. KEYS: I'll ask the question. What3

did you observe on the street at the time the parking4

lot was at peak utilization?5

MS. BEELAR: Well, in this case, as you6

can see, there are times during the day on certain --7

some days where unrestricted -- the unrestricted on8

37th, there are definitely openings, as this photo9

demonstrates. And that --10

CHAIRPERSON GRIFFIS: Photograph 811

demonstrates open parkings on the street?12

MS. BEELAR: Yes. I'm standing -- I'm13

sorry. I'm standing on the sidewalk across 37th14

Street from the home. So what you see in the15

foreground left of the photo is the curb. And if16

there were cars parked there, you would be seeing --17

CHAIRPERSON GRIFFIS: I see.18

MS. BEELAR: -- cars and not the curb.19

You see the curb and then cars.20

CHAIRPERSON GRIFFIS: The curb parked.21

Okay.22

MS. BEELAR: So in this case, there were,23

if I recall, -- you know, this is June. I think there24

were three spaces available unrestricted.25
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CHAIRPERSON GRIFFIS: That's clear. Let's1

not speculate too much.2

MR. KEYS: Do you recall there being3

construction with the installation of new curbing on4

that side of 37th Street this summer?5

MS. BEELAR: It happened in the spring.6

And, as you can see, this is the new curb.7

MR. KEYS: How long was that section of8

37th Street closed for parking?9

MS. BEELAR: I could only tell you as a10

community resident it didn't -- they, in fact --11

CHAIRPERSON GRIFFIS: If you don't know,12

--13

MS. BEELAR: Yes.14

CHAIRPERSON GRIFFIS: -- you don't know.15

MR. KEYS: Is it possible that this is one16

of the days that that situation may --17

MS. BEELAR: Oh, no. As I said, it was18

spring that the work was done.19

MR. KEYS: Okay.20

MS. BEELAR: This is June. And that is a21

new curb. We didn't look so pretty before.22

MR. KEYS: I have no further questions for23

Ms. Beelar.24

CHAIRPERSON GRIFFIS: Very well. Does ANC25
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have any? Board members, questions? Okay. Let's1

move on to the next witness, then.2

MR. GRAHAM: Mr. Gay, whose CV has already3

been submitted to the Board, is our expert on parking4

and traffic.5

CHAIRPERSON GRIFFIS: Board members,6

questions of Mr. Gay?7

(No response.)8

CHAIRPERSON GRIFFIS: Mr. Keys, any9

objection?10

MR. KEYS: Mr. Gay, are you a licensed11

engineer in the District of Columbia?12

MR. GAY: No, I'm not. I am a member of13

the American Institute of Certified Planners. I am14

not a licensed professional engineer.15

MR. KEYS: I noticed that your statement16

of traffic impact and traffic management experience17

refers to impact studies throughout the D.C. area.18

Can you specify that to projects within the District19

of Columbia?20

MR. GAY: I recently did a -- our firm21

recently did that I was very active in a little, kind22

of a small, traffic impact study, actually, close to23

this area up at the St. Anne's, St. Anne's Catholic24

Church up at Tenley Circle, that was relatively25
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limited. It was not a parking study. It was more1

related to operations on UMA.2

MR. KEYS: I'm sorry. You haven't3

identified your firm.4

MR. GAY: My company is BMI. It stands5

for Bellomo-McGee, Incorporated. We have been in6

business in this area since about 1982. I have been7

with the firm since 1987.8

MR. KEYS: This study at St. Anne's, was9

that performed by you or performed by the firm?10

MR. GAY: I was the project manager. It11

was performed by the firm under my direction.12

MR. KEYS: Are there any other D.C.13

studies that you would like to reference in looking at14

your CV?15

MR. GAY: There was a much larger-scale16

study that we did back in the mid '90s or early '90s,17

I believe, dealing with the relocation of U.S. DOT18

personnel. That was about 11,000 people.19

They were looking at a site over by Union20

Station. We did the traffic and transportation and21

parking components of what was ultimately an22

environmental impact statement for that proposed23

relocation.24

MR. KEYS: Mr. Gay, have you worked on any25
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transportation studies or traffic management for1

health care facilities in the District of Columbia?2

MR. GAY: Personally I have not. We have3

associated with our firm a gentleman named Joseph4

McGee who has been in the -- specializing in a wide5

range of parking studies for, gosh, probably 30-406

years. He's semi-retired now. He does work with us7

on occasion. He has a tremendous amount of hospital,8

institution type of parking studies under his belt.9

MR. KEYS: But you yourself do not?10

MR. GAY: Hospitals in Washington, D.C.,11

no, or health care facilities. Obviously this isn't a12

hospital.13

MR. KEYS: I have no further questions.14

CHAIRPERSON GRIFFIS: Mr. May, did you15

have a question?16

MR. GRAHAM: Could I just ask --17

COMMISSIONER MAY: No. It was answered.18

CHAIRPERSON GRIFFIS: Mr. Gay,19

clarification, then. Are you being contracted to do20

this work or is your firm?21

MR. GAY: Well, I guess it would be my22

firm.23

CHAIRPERSON GRIFFIS: Okay. So all of the24

studies that we are about to hear and everything that25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

297

--1

MR. GAY: Mr. Graham contacted our firm,2

and it was directed that I would be the person to talk3

to.4

CHAIRPERSON GRIFFIS: Okay. Excellent.5

MR. GAY: I am one of the principals of6

the firm, not that that makes any difference, but --7

CHAIRPERSON GRIFFIS: Indeed.8

MR. GAY: That may not be good.9

CHAIRPERSON GRIFFIS: As opposed to just10

being a neighborhood resident volunteering your time.11

MR. GAY: That's correct. We are being12

paid for my time.13

CHAIRPERSON GRIFFIS: Okay. Very well.14

Mr. Keys, I didn't note whether you objected. Do you15

have any objections?16

MR. KEYS: I will object.17

CHAIRPERSON GRIFFIS: Just because I gave18

you the opportunity?19

MR. KEYS: Absolutely.20

COMMISSIONER MAY: Mr. Chair, just a quick21

bit of clarification. Mr. Graham, you are offering22

Mr. Gay as an expert in what precisely?23

MR. GRAHAM: In parking and24

transportation. And the follow-up question I was25
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going to ask him is, did he work with Mr. McGee, the1

specialist on hospitals and health care, on this very2

project? I don't think that Mr. Keys allowed him to3

answer that.4

MR. GAY: Yes, I did.5

MR. KEYS: I think my concern with it, Mr.6

Chair, really is that this is an expert. I don't know7

if he has a written report. It certainly wasn't8

provided. The rules, I believe, presume that expert9

witnesses should be disclosed. I am just reacting to10

that.11

CHAIRPERSON GRIFFIS: Okay. But you are12

not reacting to anything substantive on the resume or13

experience of the firm or Mr. Gay personally?14

MR. KEYS: That's correct.15

CHAIRPERSON GRIFFIS: Okay. Board16

members, concerns, comments?17

VICE CHAIRPERSON RENSHAW: No problem, Mr.18

Chairman.19

CHAIRPERSON GRIFFIS: Any objections,20

then?21

(No response.)22

CHAIRPERSON GRIFFIS: I would take that23

silence that my Board is awake but has no objections24

to Mr. Gay being --25
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COMMISSIONER MAY: I have no objections.1

CHAIRPERSON GRIFFIS: Thank you very much.2

-- as an expert witness. I think3

certainly his affiliations, which are professional4

associations, educational, and the experience, both in5

the firm and him personally, substantiate that. Let's6

continue.7

MR. GRAHAM: Mr. Gay, did you review the8

Grove/Slade analysis, the Office of Planning report,9

the DDOT report, the relevant portions of the Ward 310

plan, and the testimony of Mr. Andres and Mr. McGee of11

the Washington Home, as opposed to your Mr. McGee, Joe12

McGee?13

MR. GAY: Yes, I did.14

MR. GRAHAM: I would like to ask you to15

divide your testimony into two parts. First I would16

like to talk about traffic and then about parking.17

With regard to traffic, can you tell us what are your18

observations of the area, particularly the streets19

immediately surrounding the Washington Home?20

MR. GAY: Well, I was out there in the21

neighborhood twice with respect to my work for this.22

Once was on the 4th of September. Once was on the23

6th. During the 6th, I specifically went out to24

observe the A.M. peak period traffic flow operations.25
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This was between 7:05 and I believe 8:25 in the1

morning.2

CHAIRPERSON GRIFFIS: So peak period in3

your phrase is the commuter peak period of the use of4

the roads?5

MR. GAY: That's right. And I had spoken,6

of course, with Mr. Graham and a couple of other7

members. And they indicated that that was a time of8

bad traffic conditions.9

The main thing I noticed was along 37th10

Street, as you might expect, that there was a11

tremendous amount of drop-off traffic associated with12

the schools. Basically, 37th Street was operating as13

a one-lane road at that point. You had people14

dropping off on both sides of the road. You had15

children being discharged on either side cutting16

across the street, which isn't particularly safe, but17

37th Street, in particular, seemed to be a problem.18

I did not notice similar traffic problems19

on Upton. I would like to make clear I did not do any20

formal counts or any level of service analyses. I was21

strictly out there making observations.22

CHAIRPERSON GRIFFIS: So you didn't give23

the road a classification at all? Was it functioning24

at an A level or --25
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MR. GAY: No. I did not have the data to1

make those calculations.2

CHAIRPERSON GRIFFIS: Okay.3

MR. GAY: I think the point was more to4

observe the somewhat unique traffic conditions5

associated with people dropping off at a school.6

MR. GRAHAM: Now, did you determine that7

there were two schools immediately proximate to the8

Washington Home?9

MR. GAY: That's correct.10

MR. GRAHAM: Now, in your expert opinion,11

what is the impact of providing more parking, more12

free parking, in a given neighborhood close to a13

commercial district?14

MR. GAY: Free parking, additional free15

parking, in an area that is experiencing -- seems to16

be experiencing more demand than it has supply will be17

expected to result in additional trip generation,18

vehicle trip generation.19

MR. GRAHAM: If all the visitors and the20

employees that currently go to the home but park on21

the street are, instead, accommodated by a parking22

lot, what, in your experience, will happen on the23

street in a busy commercial area like this?24

MR. GAY: Well, as I said, my impression25
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of this area would be that there is, I guess, for lack1

of a better term, latent demand that would backfill.2

In other words, presuming the Washington Home, some3

traffic associated with that is parking on the local4

streets and then they are now able to be accommodated5

on an enlarged parking lot on site, then that opens6

up, effectively, more parking capacity for other7

people using other uses in the area.8

MR. GRAHAM: Did you review the9

Grove/Slade report?10

MR. GAY: I did.11

MR. GRAHAM: Does it deal with issues12

concerning traffic generation at all?13

MR. GAY: Only in one limited case where14

they -- I believe they projected that the four extra15

beds will generate an additional six trips per day,16

six vehicle trips per day.17

MR. GRAHAM: Now I want to turn you to18

parking for a second. What type of parking study did19

Grove/Slade perform?20

MR. GAY: My impression was that the --21

well, I carefully reviewed it. The initial impression22

I had was that it produced what I would consider an23

unconstrained parking demand estimate. Here I'm24

talking about that number 173 that was in the January25
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report.1

In other words, they didn't -- I think the2

purpose of their study -- it doesn't necessarily mean3

that it's particularly wrong, but it was probably what4

they were instructed to do.5

They said: Okay. Given that there would6

be no constraints on supply, that we could supply as7

many parking spots as we wanted, how many would we8

like to have? And that's where they used as the base9

that count of peak usage of 136 as a starting point.10

Then to that, they added another four spaces for the11

extra four beds.12

They made an assumption that 17 guests13

were parking on the street that would now park in14

their lot. There was really no backup for that. And15

then they added this ten percent factor that the DDOT16

gentleman actually referred to earlier that was for17

circulation and visitor parking. I would argue that18

that was probably a little bit redundant. The19

visitors parking on site were already accounted for in20

that 136 they counted on the site.21

Second, generally our experience and my22

experience and my firm's experience, when doing23

parking studies for these types of institutional uses,24

specifically a health care-related facility, generally25
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what you try and do is you try and break out the1

distinct user groups, for lack of a better term, that2

you would have associated with this. That would3

include visitors, employees.4

It might be useful to break out5

administrative employees versus health care type of6

employees and even perhaps doctors. I understand7

there is some demand during the day, maybe not too8

high, by visiting physicians, visiting patients.9

Normally what we would do, you would10

gather data on each of these distinct user groups,11

effectively look at their volumes and their arrival12

and departure patterns, and project the demand for13

each of those separately and then ultimately aggregate14

it back together to come up with what you would see as15

your demand or your need estimate for the site.16

MR. GRAHAM: Did the Grove/Slade study17

consider any alternative parking spaces? And, in your18

experience, are there alternatives?19

MR. GAY: I don't recall seeing any20

specific recommendations concerning transportation21

demand measures that typically could be undertaken,22

especially in this area23

MR. GRAHAM: What are those measures?24

MR. GAY: They have been discussed a25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

305

little bit before. As you know, this site is very1

well-situated in terms of being accessible to public2

transportation.3

National experience has shown that the4

most effective strategies, not surprisingly, to get5

people out of their drive-alone vehicles are where you6

hit them in the pocketbook. So if you can provide7

financial incentives or disincentives, financial8

incentives would be something like the Metro check,9

transit subsidies. There could be some ride-sharing10

incentives, not necessarily subsidies, but that sort11

of thing.12

Normally I think those would be targeted13

at -- the employees would be your key target group14

there. It's a little bit harder to do that with15

visitors.16

MR. GRAHAM: Are there any other ways to17

increase more supply for employees? Moving from the18

demand side of the equation and reducing that, is19

there a way of increasing supply for employees other20

than simply paving over green space?21

MR. GAY: Well, you could look for shared22

parking opportunities or arrangements with nearby land23

uses. The church was mentioned earlier. I'm not up24

on the exact legality of what approvals would be25
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required for that, but certainly that type of land use1

would be a complementary land use in terms of shared2

parking opportunities to the Washington Home3

considering when the Washington Home is busiest, they4

are least busy.5

You could have private arrangements with6

other people that might have parking space in the7

area. You could also in terms -- related to supply,8

you can better manage the supply that you have.9

For example, if you had created a manned10

parking facility, for example, maybe you charge11

parking fees to visitors, for example, in many cases,12

that might be -- revenue associated with that would13

help pay for or possibly completely pay for the cost14

of having the person on site.15

An added benefit of that is that creates16

the financial disincentive to visitors who say, "Well,17

I'm not going to pay to park. I can park out on the18

street," which brings me to my I guess final point in19

terms of supply.20

I reviewed three days worth of visitor21

lots that were supplied by Washington Home. These22

were back in April.23

MR. GRAHAM: I would like to make those a24

part of the record as well.25
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MR. MOY: That would be Exhibit 84.1

(Whereupon, the aforementioned2

document was marked for3

identification as Exhibit Number4

84.)5

MR. GAY: The purpose of my review of the6

visitor lot data was that we were trying to see. You7

have heard the facts that in this neighborhood there8

are both restricted two-hour parking spaces and9

unrestricted two-hour parking spaces.10

I was primarily interested in how many two11

-- since there were predominantly two-hour parking12

spaces available, the question I was looking at was,13

would those be a feasible option for visitors to the14

Washington Home? Certainly they wouldn't necessarily15

be for employees who have to be there all day and,16

therefore, would be in violation.17

I examined, like I said, the three days18

worth of visitor logs that were given to us by the19

home. Out of all the entries, there were 111 on20

Tuesday, 105 on Wednesday, and 132 on Thursday.21

Across those three days, roughly about a third of the22

people that signed in actually gave the time they came23

in and the time they went out. In an ideal world,24

everybody is supposed to say when they came in and say25
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when they came out, but that just really wasn't the1

case.2

So roughly speaking, about a third of the3

people gave both the time in and the time out. And of4

those people, over the three days, the average, an5

average of 78 percent of those people were actually at6

the home for less than two hours. So that would7

indicate that those people could have parked on the8

street in available open restricted spaces without9

getting the ticket.10

MR. GRAHAM: That's all I have for Mr.11

Gay.12

MR. KEYS: Mr. Chairman, may I begin?13

CHAIRPERSON GRIFFIS: Of course.14

MR. KEYS: Mr. Gay?15

MR. GAY: Yes?16

MR. KEYS: Let's go to this last point on17

these visitor logs. You do assume that all visitors18

sign the log, do you not? I mean, there could be more19

visitors than are accounted for in these logs?20

MR. GAY: Presumably that's true, yes.21

MR. KEYS: You also assumed that all of22

the visitors parked in the parking lot, didn't you?23

MR. GAY: No. I was more interested in24

finding out how long the visitors stayed for.25
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MR. KEYS: But you made an assumption or1

you told us that visitors staying less than two hours2

can park on the street. They may well have been on3

the street?4

MR. GAY: They may have been.5

MR. KEYS: You don't know that?6

MR. GAY: No, I don't.7

MR. KEYS: In fact, the parking lot could8

have been full at the time they came and they needed9

to park on the street?10

MR. GAY: It could have been. I don't11

believe I was supplied with parking utilization data12

that matched these three days of the visitors' lot.13

MR. KEYS: And, just for the record, you14

obviously were not at the home on April 8th, --15

MR. GAY: That's correct.16

MR. KEYS: -- April 9th, and April 10th?17

MR. GAY: That's correct.18

MR. KEYS: Looking at those logs, not19

every person indicates a vehicle at all, do they?20

MR. GAY: That's correct.21

MR. KEYS: Of the I guess average of22

120-125 visitors that you saw on a daily average in23

these logs, you assume that 78 percent of that number24

based on your one-third sample then stayed for less25
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than two hours. Is that correct?1

MR. GAY: That's what the data indicated.2

Like I said, out of those --3

MR. KEYS: But most people don't even4

indicate when they leave the home, do they?5

MR. GAY: That's the point I was about to6

make before you interrupted me.7

MR. KEYS: Okay.8

MR. GAY: Yes. I did a separate count of9

the number of entries, the number of people who did10

have a sign-in and a sign-out, and the number of those11

people who signed in and out who are less than two12

hours. And those were the figures I cited.13

MR. KEYS: And there are people there who14

did not sign a time at all when they came in?15

CHAIRPERSON GRIFFIS: Let's restate it.16

MR. GAY: There were a small number of17

people who didn't put in any time. That's correct,18

more than a small number.19

MR. KEYS: You have reviewed the20

Grove/Slade report you indicated?21

MR. GAY: I have.22

MR. KEYS: Did you note how many people23

are currently utilizing mass transit?24

MR. GAY: I saw that they had done a25
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survey of their employees that indicated that 201

percent of the daytime employees were using transit.2

I'm referring to Table 1 on page 5 of the report.3

MR. KEYS: Have you worked with programs4

that sponsor traffic mitigation strategies that5

include financial incentives for employees?6

MR. GAY: Yes.7

MR. KEYS: Can you tell me what kind of8

results they deliver?9

MR. GAY: Well, the results are, as you10

might imagine, somewhat unique to each site.11

Generally in the literature you see, for example,12

transit subsidies, such as the Metro check program13

that we have here that could be expected to reduce the14

drive-alone share by five to ten percent.15

MR. KEYS: Do you know where Metro is in16

relation to this site?17

MR. GAY: This site is actually about18

equal distance between two separate stations. Each is19

about a half a mile away walking distance, as opposed20

to how the crow flies, from a scale.21

MR. KEYS: I don't have any more questions22

for Mr. Gay.23

MR. GRAHAM: No redirect. No redirect.24

CHAIRPERSON GRIFFIS: Does ANC have any25
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cross-examination?1

MR. KOGAN: None.2

CHAIRPERSON GRIFFIS: You do not? Very3

well.4

MR. GRAHAM: I'm going to call now Mr.5

Urban.6

CHAIRPERSON GRIFFIS: Good. After Mr.7

Urban, we will take a short break. Okay. Mr. Urban8

has been proffered as an expert witness. Board9

members, please?10

MR. GRAHAM: And Mr. Urban is an urban11

arboriculturist and a landscape architect. And it is12

in those two areas that we would present as an expert.13

CHAIRPERSON GRIFFIS: Indeed. Mr. Keys,14

any comments, questions?15

MR. KEYS: No. I have no questions.16

CHAIRPERSON GRIFFIS: Board members?17

(No response.)18

CHAIRPERSON GRIFFIS: Not to mention you19

have a great last name, I think it is a fairly20

impressive resume also. I think you didn't list a lot21

of your professional experience in terms of local22

Washington, D.C. Is that correct? This is an23

overview of some of the projects you have worked on?24

MR. URBAN: Yes. It is a very abbreviated25
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version.1

CHAIRPERSON GRIFFIS: Indeed.2

MR. URBAN: Some of the more notable3

projects that we have done in the District, we did the4

National Law Enforcement Officers Memorial up the5

street, renovations to the Hirshhorn Museum,6

renovations to the Lincoln and Jefferson Memorials.7

We are currently working on the new library for8

Dumbarton Oaks.9

And I also just recently completed the10

specifications for the Architect of the Capital for11

the new security system that is going in with respect12

to how that system will go in amongst the existing13

trees.14

CHAIRPERSON GRIFFIS: Indeed. In these15

projects, small and large scope, that you just16

defined, are the issues are fairly similar to what17

this case is dealing with?18

MR. URBAN: Yes. The issue of working19

around trees and planting trees in urban areas is very20

much a specialty of mine.21

CHAIRPERSON GRIFFIS: Excellent. I would22

take that, then, as a consensus of the Board, having23

no objections laid out that we can bestow expert24

status on you, Mr. Urban. Isn't that what we do,25
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bestow?1

MR. URBAN: I am honored. I have also2

been accepted as an expert witness before this body3

before.4

CHAIRPERSON GRIFFIS: Indeed. All you.5

MR. GRAHAM: I'm going to ask you one long6

chain question, Mr. Urban, to get through it. Have7

you reviewed the plans attached to the application8

submitted by the home? Have you reviewed the section9

drawings they provided, sections A, B, C, and D? Have10

you reviewed the existing conditions plan, the tree11

impact study prepared by PELA Design, the tree12

inventory and existing conditions, the transcript of13

the testimony by Ms. Dickinson of Amos, Bailey and14

Arnold Architects and the testimony of Ms. Liling15

Tien, the landscape architect from PELA, as well as16

visiting the site on a number of occasions?17

MR. URBAN: Yes. Yes to all of those18

questions.19

CHAIRPERSON GRIFFIS: Excellent question.20

Well-phrased.21

MR. GRAHAM: I took your hint.22

Can you please briefly describe the site23

and its setting as it now exists?24

MR. URBAN: The site is currently very25
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much a landscaped park setting, especially between the1

two street fronts and the parking. The landscape I2

think is best typified as essentially as series of3

filters of plants that are widely spaced but whose net4

effect is a screening of the parking lot without5

appearing to be a barrier.6

So it's more of a scrim in a theatrical7

sense than it is a wall. And I think that is very8

important to giving you penetrations through the site9

and into the site without feeling the sense of the10

parking lot.11

MR. GRAHAM: Now, did you review the tree12

inventory existing conditions submitted by PELA13

Designs and attached to a letter to the Board on July14

12, 2002?15

MR. URBAN: Yes, I have.16

MR. GRAHAM: What is your view of the work17

submitted with regard to tree inventory and existing18

conditions?19

MR. URBAN: I found the tree inventory to20

be very deficient in terms of the kind of tree21

inventory we would either produce or want to present22

to a client.23

Reviewing a tree and the condition of a24

tree is a very subjective process. And while it may25
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be reasonable to simply say that a tree is good or1

fair or poor, there is a wide range of factors in2

making that decision. And one needs more information3

than that when reviewing and trying then to take a4

tree condition report and extrapolate that as to5

whether certain construction practices can take place6

within that tree or whether that tree really should be7

saved or not. We really need more information.8

Secondly, I went out to the site and9

reviewed the trees that I felt were within the impact10

zone of the project. And I found that I disagreed11

with a number of the findings of condition of good,12

fair, and poor on some of the trees.13

MR. GRAHAM: What is the significance of14

that over-optimistic assessment of the condition of15

the trees?16

MR. URBAN: The tree impact report appears17

to suggest that all of the large existing trees that18

are on the property could be saved after the project19

is completed.20

I found a number of trees that I thought,21

approximately six trees, that would be impacted. And22

of those six trees, three of them I thought would be23

impacted to the point that it would be very24

questionable as to whether they would actually be25
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remaining within a reasonable period of time after1

construction.2

MR. GRAHAM: I want you to show those to3

the Board in just a second here. Can you tell us4

first just briefly what is a critical root zone, and5

how do you determine how big it ought to be?6

MR. URBAN: Okay. I found that the7

testimony by the landscape architect, Ms. Tien, did8

not at all accurately represent the current thinking9

on tree preservation in terms of the numerical10

calculations of critical root zones. This process was11

simplified as a process of one foot for every inch of12

diameter at breast height. And it was presented as a13

diameter figure, as opposed to radius.14

In fact, this calculation, as presented by15

the International Society of Arboriculture's book on16

trees and development, which I brought along if17

anybody is interested --18

CHAIRPERSON GRIFFIS: Actually, an excerpt19

has been submitted, I believe.20

MR. URBAN: Yes, yes, an excerpt which has21

been submitted, really looks at four issues in22

determining that factor, that being the age of the23

tree, the type of tree that is being considered and24

the size of the tree in its diameter.25
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When you begin to put these factors1

together by the tables, you can end up with radius2

ranges as small as half a foot per inch of DBH to as3

much as one and a half feet per DBH. Those are all4

calculated for trees that are considered in good5

condition.6

And the report basically then leaves to7

the arborist to make a somewhat subjective decision as8

to whether those standards, which are minimum9

standards, might want to be enlarged if you had a tree10

in poor condition, that you would not say that one11

foot per inch of DBH would be sufficient.12

MR. GRAHAM: And did you create an exhibit13

that would illustrate what the impact would be of the14

proposed parking lot project on the trees?15

MR. URBAN: Yes, I have.16

MR. GRAHAM: Could you please show that to17

the Board? I will point out that I have already18

distributed a much smaller black and white copy of19

what Mr. Urban is putting up on the board here. Can20

you just take us through that, Mr. Urban?21

MR. URBAN: On this exhibit, I have22

identified the large existing trees that are shown on23

the tree impact study. The number is the same number24

that is on the applicant's tree impact study.25
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As I mentioned, there were a number of1

trees, the ones in the light green and these pine2

trees in a little bit darker green. I don't disagree3

with the applicant's proposal that those trees4

probably could be saved within the confines.5

However, six trees, tree number 12, tree6

number 7, 14, 16, 22, and 18, I think are going to be7

impacted to a much greater degree than is suggested by8

the applicant's drawings and would require some9

special mitigation during the construction.10

Three trees, tree number 7, 14, and 16, I11

think would require either extraordinary degrees of12

mitigation and still have some impact or very likely13

might not be able to save those trees at all.14

The applicant's tree impact plan suggests15

that tree number 14 would be saved, but I should note16

that tree number 14 on the applicant's landscape plan17

is not there. So I am assuming they agree with that18

finding.19

Tree number 7 is a tree that the applicant20

suggests is in good or fair condition. And it's a21

little unclear as to which of these two poplars they22

are talking about. But I would not consider it an23

either fair or good condition. I think it is in very24

poor condition due to previous construction impacts25
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when the initial parking lot was built.1

Tree number 16 is rated in good condition.2

I rate it in fair condition due to numerous upper3

branch tip die-back. Interestingly, tree 18, which4

the applicant rates in fair condition, I would5

actually rate in good condition because of the type of6

tree that it is in.7

What I have done is then calculated what I8

think the critical root zone for each of these trees9

should be. Those are these purple circles. The10

circles that I have drawn here are the applicant's11

circle, which I assumed was what they were calling the12

tree root zone, although it was a little unclear as to13

exactly what they meant.14

You can see that in some cases, that15

circle is a little bit larger. And in the case of16

this poplar, that circle is enormously large because17

this tree is very, very large. It is old. It is in18

very poor condition. And probably I am being generous19

by its critical root zone here.20

Now, you might say that, "Well, these21

roots would be way beyond the drip line," but current22

arboricultural information tells us that the roots of23

a tree go way beyond the root zone or the drip line.24

The other thing that was difficult for me25
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to evaluate this is that the grading plan on the1

landscape concept plan does not show -- it shows the2

parking lot as if it's a drop-in by a crane and does3

not show any grade disturbance beyond the edge. It4

doesn't show how these contours connect into the5

contours around the project.6

That residual grading and development7

beyond the edge of the parking lot and the amount of8

disturbance that that would cause can vary the impact9

into these critical root zones dramatically.10

Now, the applicant's plan suggests that11

along some of these areas, that retaining walls would12

be built. But even those retaining walls would have13

some intrusion into these root zones in order to14

create them. So I think that they are very ambitious15

in reducing the impact on those trees.16

MR. GRAHAM: How big should those17

retaining walls be, Mr. Urban?18

MR. URBAN: Well, the other issue is,19

especially in Section DD, it does not show any20

retaining wall down at the south or the east end of21

the parking lot along 37th Street.22

Using their contour count, coming down,23

assuming that this contour at the top of the parking24

lot is the same as the contour that runs through the25
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middle of the circle, I have approximately eight1

contours. These are two-foot contours along this2

piece of the parking.3

But when I follow that down, I end up with4

ten contours coming down that slope so that I have got5

two contours or four feet difference, requiring a6

four-foot retaining wall, and actually believe that at7

its highest point, it would probably be closer to five8

feet.9

Two-foot contours are difficult to10

interpolate, but, say, between four and five feet,11

where the applicant's testimony said that the highest12

retaining walls would be approximately two to three13

feet.14

There is also a missing contour problem15

along this side, where I don't have the same number of16

contours going down as I do coming back up depending17

on if I start at one end -- sorry. If I start my18

contour count at one end, I don't end up with the same19

number of contours getting back up to the other end.20

So there is that inconsistency that makes it difficult21

to determine the actual impact on the trees.22

MR. GRAHAM: I saw in the applicant's plan23

and their application at Tab 6 a drawing that24

indicates there is going to be a berm on 37th Street.25
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What did you observe about the notion of having a1

berm there and as compared with other plans you have2

seen?3

MR. URBAN: The berm that is indicated4

along 37th Street is one of the drawings as kind of an5

elliptical shape doesn't show up in any of the6

applicant's sections or any of he grading indications.7

There is also the large grove of large8

pine trees and the sophora and a large electrical box9

that sits in the middle of this space. It would be10

impossible to build that berm without also removing11

those trees and relocating the electric box, none of12

which is indicated by the applicant's sections.13

I would think that the berm idea, while it14

is talked about in the application, is not really part15

of the applicant's plan because it doesn't show up on16

any of those drawings.17

MR. GRAHAM: Now, the applicant has said18

that it had a plan to do $100,000 for planting and19

lighting, I believe was the testimony of their20

construction engineer. How far will $100,000 take you21

in terms of planting alone given the sort of plan they22

have in mind here?23

MR. URBAN: The $100,000 budget for24

planting, which I also believe included the25
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transplanting of trees and I assume would also include1

the tree preservation requirements, which are not2

cheap, would not cover, I believe, even half of the3

real cost to implement the plans that I am seeing.4

One of the big components in this, in the5

process of putting in plants, is dealing with soils6

and drainage issues, which take quite a bit of a part7

of the budget in these kinds of projects. In fact, on8

our projects, we spend about half of the amount of9

money that we spend just on soils and drainage10

problems.11

And I believe that the budget that I see,12

$100,000 would probably buy the plants and the13

transplant but not any of the soils or the drainage.14

MR. GRAHAM: Now, tell us just15

aesthetically what is the overall impact of the16

changes that the home is proposing on this area.17

MR. URBAN: As I mentioned at the18

beginning, this is really currently a landscape of19

filters. It is a series of widely spaced plants that20

create a somewhat park-like open landscape.21

What is effectively going to happen with22

the applicant's landscape concept plan is a dramatic23

impression of those so that the landscape is filling24

in some cases less than half the space allotted and25
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particularly at the critical edge along 37th Street so1

that, even if you were to put the same amount of2

plants in, which they are proposing to put close to3

the same amount, they're really occurring in a much,4

much more confined space.5

This limitation of space of the amount of6

soil that is available, drainage, the additional heat7

coming off of the parking lot are all going to8

severely limit the ability to actually recreate the9

landscape that is there now.10

And then, of course, there is the issue11

of time in that because we are removing pieces of the12

landscape and replacing them with small plants, there13

will be a 10 to 15-year window in there where the14

landscape really will look dramatically different.15

And, even when it matures, it will be a dramatically16

landscape than what is there now.17

MR. GRAHAM: What is your professional18

opinion of the planting islands and their capability19

of sustaining plant life?20

MR. URBAN: The planting islands in the21

center of the parking lot are very, very undersized to22

allow any mature plants to grow. I think that a good23

example, the trees that are in the small confined24

islands of the existing parking lot, are currently not25
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doing very well.1

There also are a number of stumps of trees2

that have been removed that are close to the parking3

lot where the soil is poor. It is a very difficult4

thing to grow trees in small islands.5

We have done quite a bit of research in6

the last 20 years. And the current standards for how7

much soil one should allow for a large tree has been8

dramatically increased. And a lot of that work is9

presented in a book called "Architectural Graphic10

Standards," which is one of the standards for our11

industry.12

Could we pass that exhibit out?13

MR. GRAHAM: Yes. It's also in.14

CHAIRPERSON GRIFFIS: Right. We have it.15

MR. URBAN: Right. And you might note16

that I am one of the authors of that particular17

standard, in part, because of my interest and18

experience in this area.19

MR. GRAHAM: One last question. Is this20

site a site where you cannot do low-impact storm water21

management?22

MR. URBAN: Yes. The architect or the23

engineer for the applicant testified that we could not24

use low-impact storm water management techniques,25
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which are essentially more open storm water management1

structures that allow water to be absorbed into the2

ground, allow water to be filtered with plants,3

instead of engineering structures.4

The rationale for that was that the soils5

if they become saturated will cause spring and seepage6

problems downhill. However, the issue of infiltration7

as a low-impact and storage is really quite separate8

from infiltration. It is possible to design9

biofiltration systems that do not infiltrate.10

I would also challenge the notion that we11

can't let any water infiltrate here. Currently a12

fairly large amount of the area is open and is clearly13

infiltrating. So I think we could at least infiltrate14

to the extent that the site currently infiltrates15

because I don't believe it was documented that there16

are any existing problems, only the engineer's17

conjecture that if we did infiltrate, we would cause18

problems. So I think it would be reasonable to say we19

could at least match the rate of infiltration that we20

currently have.21

MR. GRAHAM: That is all I have for Mr.22

Urban.23

CHAIRPERSON GRIFFIS: Good. Also, we will24

do cross-examination and take a quick break. Mr.25
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Graham, I would just like to point to the fact that1

you have about three minutes left.2

Mr. Keys?3

MR. KEYS: Yes. Mr. Urban, you had been4

presented as an expert witness in I believe landscape5

architecture?6

MR. URBAN: Landscape architecture and7

urban --8

MR. KEYS: And urban --9

CHAIRPERSON GRIFFIS: I need your mike on,10

please, Mr. Urban.11

MR. URBAN: I'm sorry. Yes. Landscape12

architecture and urban arboriculture.13

MR. KEYS: Do you design and install storm14

water management systems?15

MR. URBAN: Yes. We work -- on all of our16

projects, the issue of water --17

MR. KEYS: Now, is that your specialty or18

is that someone that you work with?19

MR. URBAN: It is a specialty of landscape20

architecture. We are -- I personally am currently21

designing the storm water management system for22

Dumbarton Oaks.23

MR. KEYS: You testified that you read Mr.24

Long's testimony?25
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MR. URBAN: I am not sure about that.1

MR. KEYS: Mr. Long is the engineer from2

Delon Hampton.3

MR. URBAN: Yes. That was in the June4

25th testimony.5

MR. KEYS: That's correct.6

MR. URBAN: Yes. I read that.7

MR. KEYS: Do you recall his discussion8

regarding test borings and subsurface conditions of9

the soil?10

MR. URBAN: Yes. Would you like me to11

elaborate?12

MR. KEYS: Please.13

MR. URBAN: Okay. The test borings, which14

we always use as the beginning point of any project,15

he suggests do show certain impervious layers below16

the surface. However, the ability of a test boring to17

predict what may happen by putting additional water18

into the soil is somewhat limited.19

Also, because the test borings only go20

from the specific site, one doesn't know where those21

streams of impervious layers come out. And one would22

look to see, are there existing issues, existing23

problems of seepages and water movement in the soil24

that one might want to, for example, correct if they25
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were there?1

And if that particular information was2

out, one might -- for example, at Dumbarton Oaks, we3

do have a situation with test borings. And the4

reality of what we are seeing on the ground suggests5

that infiltration is not appropriate. There we are6

designing biofiltration systems that don't infiltrate7

at all.8

But I believe that, again, you could9

design biofiltration devices or systems within this10

site that have low infiltration or no infiltration but11

to say that we can't do biofiltration and we have to12

use the sand filters that are proposed, which are13

documented as being very high maintenance and low14

effectiveness, as opposed to biofiltration, was an15

incorrect statement.16

MR. KEYS: Do you know whether or not17

there was a building on the site that is proposed to18

be disturbed?19

MR. URBAN: I was aware that there was a20

building in the area of the existing parking lot21

previous to its construction.22

MR. KEYS: How would that affect23

subsurface conditions?24

25
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

(6:00 p.m.)2

MR. URBAN: It actually probably would3

improve the -- depending on how deep the basement was,4

generally we find that older buildings in sites5

generally improve drainage and might make it actually6

easier to do some level of infiltration, but one would7

not be able to conjecture that unless you did a very,8

very extensive study of the existing conditions at the9

site.10

MR. KEYS: You have done no study of the11

existing conditions at the site. Is that correct?12

MR. URBAN: No. I am only reacting to the13

testimony of the engineer.14

MR. KEYS: Who has done the studies?15

MR. URBAN: He has done the studies.16

MR. KEYS: Have you seen those studies?17

MR. URBAN: I have not seen those studies.18

MR. KEYS: So what you are saying, really,19

is conjecture based on what might exist beneath the20

surface, but you don't know what does exist beneath21

the surface?22

MR. URBAN: What I am saying is if the23

engineer was perfectly correct and that one should not24

infiltrate on this site, which I believe one could25
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believe, although I would challenge that you could at1

least equal the current filtration, that one still2

could do biofiltration without infiltration.3

And it is unfortunate that those two words4

are so close, but they are dramatically different in5

what they do -- that, as I say, at Dumbarton Oaks, we6

have a site where we know because of certain ground7

conditions, we are not allowed to infiltrate at all8

based on the advice of our structural engineer and our9

civil engineer, that we are still able to design10

biofiltration systems that are low-impact and function11

significantly better at lower cost than sand filters.12

MR. KEYS: Did you review Delon Hampton's13

plan C01 for existing conditions?14

MR. URBAN: Yes, I have.15

MR. KEYS: I am just going to hold it up16

to you to see if this is the one you are referring to.17

MR. URBAN: Yes. I believe that we have18

the drawing in large scale. Yes. That is one of the19

drawings that I used.20

MR. KEYS: Now, in terms of grade, you21

were referencing the landscape concept plan and not22

the Delon Hampton plan.23

MR. URBAN: Right. And the reason for24

that is the Delon Hampton plan shows no proposed25
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grades. The existing grades on the Delon Hampton plan1

and the applicant's landscape concept plan appear to2

be identical in terms of their existing contour3

numbers and location. Without having a CAD overlay4

drawing, I couldn't check that definitively, but they5

are -- they appear to be drawn on the same6

computerized base.7

MR. KEYS: Did you look at any other plans8

attached to the Delon Hampton exhibits that were9

submitted to the record?10

MR. URBAN: I believe there were three11

drawings --12

MR. KEYS: That's correct.13

MR. URBAN: -- that I received and that I14

looked at. They were the drainage area studies.15

MR. KEYS: That is correct. Do those have16

finished grades?17

MR. URBAN: They are only drainage area18

divides. They do not show proposed grade contours.19

So they were not very helpful in determining what,20

really, the grading concept for the project was. You21

will see that those gray areas do not have any22

contours in them.23

MR. KEYS: Could you please go back to the24

board and tell me -- your exhibit showing the trees25
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has numbering. I take it that is your own system of1

numbering?2

MR. URBAN: No. Those are the numbers3

that if you look at the Delon Hampton plan C01, by4

each tree, there is a very, very faint green number,5

which if anyone in the Board or you are able to read6

those numbers without a magnifying glass, some of7

them, you are a better man than I, but we did get out8

our magnifying glasses and blow these up to try to9

make sure we were using the same numbering system.10

CHAIRPERSON GRIFFIS: It has a "T" and11

then a number. Is that correct?12

MR. URBAN: Yes. I'm sorry. There is a13

"T" before each one of those numbers. I did not write14

the "T."15

CHAIRPERSON GRIFFIS: We were a little16

confused, and it was renumbered by the applicant to be17

consistent, but not on those numbers.18

MR. KEYS: Now, would you just go back and19

just point out to me the trees that you again think20

are impacted by the construction based on your21

analysis of critical root zones?22

MR. URBAN: Right. I believe that tree23

number 12, 7 --24

MR. KEYS: Okay. Twelve. What is 12?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

335

MR. URBAN: Twelve is a sycamore.1

Ironically 12 probably would not be impacted to any2

great degree with the exception that the engineer3

chose to relocate a large catch basin right into the4

middle of its critical root zone. That problem could5

be mitigated by changing location of that new drainage6

inlet.7

MR. KEYS: Now I am having difficulty8

finding it.9

MR. URBAN: Yeah. They are. That's why I10

blew the drawing up with large numbers so that11

everyone could see it.12

I am referring to this tree, number 12,13

right here.14

MR. KEYS: What is the caliper of that15

tree?16

MR. URBAN: The DBH, as measured by the17

applicant's drawing, is 28 inches. I did not actually18

go out and remeasure all of these trees, --19

MR. KEYS: I understand.20

MR. URBAN: -- but I did take the21

applicant's numbers and --22

MR. KEYS: Just so I understand your23

methodology, what do you calculate the critical root24

zone of that particular tree to be?25
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MR. URBAN: I calculate the critical root1

zone of that tree to be approximately a radius of 212

feet.3

MR. KEYS: And that is based on your4

assessment of its age, the type of tree, and its size?5

MR. URBAN: Yes.6

MR. KEYS: It's the matrix that you're7

implying?8

MR. URBAN: Yes. It is considered a9

mature tree. It is condition good, and its species10

tolerance or ability to withstand construction is also11

good. So it gets, actually, a rating of less than one12

foot per inch of caliper.13

MR. KEYS: How far is the trunk of that14

tree from the area of disturbance?15

MR. URBAN: It is approximately 18 feet to16

the curb, which means that it is only being impacted a17

little bit. However, these large inlets that are18

being put right in the middle of that area reduces19

that down to -- I'm assuming that the inlet will have20

a width of about four feet. We don't have that level21

of detail. So that number would be reduced to about22

14 feet plus some roof for excavation and other23

impacts. It could be as low as ten feet.24

MR. KEYS: Now, is it your testimony that25
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any intrusion into the critical root zone of a tree --1

let's take this 28-inch caliper sycamore, for example2

-- is fatal to the tree?3

MR. URBAN: No.4

MR. KEYS: How would you assess the degree5

of impact? I mean, at what point does the impact,6

either in extent of the perimeter intrusion or the7

depth of that intrusion in your view seriously8

compromise the health of a tree?9

MR. URBAN: A general rule of thumb is10

approximately a third of the area within the critical11

root zone is the point at which the tree begins to12

receive serious impacts.13

We have had some trees that by doing other14

mitigating factors of water therapies, tree growth15

regulators, certain pre and post-construction16

activities, we have actually brought trees down to as17

much as 50 percent of the critical root zone and had18

those trees be saved but with some impact. However,19

there are other trees where we have done even less20

than 30 percent with as much mitigation as we can do21

and still have lost the tree.22

The fact that this is a disturbed site23

before; in other words, there has been grading, there24

has been a building here, there has been other25
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development, makes it very difficult at this point in1

time to really adequately assess the critical root2

zone in terms of the precision that the rough3

estimates or that the standards would suggest.4

They are a starting point. They are the5

beginnings, a minimum standard. However, it is up to6

the landscape architect or the arborist, who is then7

taking that information to interpret it to some degree8

based on other field conditions.9

MR. KEYS: So just give me an example.10

You've got a 21-foot critical root zone for this one11

sycamore. And you're saying that we are 18 feet.12

Where does that stand in your spectrum of --13

MR. URBAN: Well, the problem is that we14

are not just at 18 feet. That is where the curb is.15

But we also have to build a small retaining wall in16

there. We have to build an inlet. And we are also17

proposing a lot of plantings between the curb and the18

tree, which is going to further disturb the soil.19

Planting a tree --20

MR. KEYS: That is not necessary that that21

will destroy the tree.22

MR. URBAN: No, but it will -- if I dig a23

hole to plant a shrub, I have destroyed as much of the24

critical root zone as if I had put the same square25
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footage of sidewalk over that area.1

MR. KEYS: Okay. I just wanted to have2

your testimony on the record for the methodology.3

MR. URBAN: Yes. So but what I am --4

MR. KEYS: Now let me ask --5

MR. URBAN: -- saying is that the6

disturbance of that critical root zone is dramatically7

larger than the dark purple edge that I am putting in8

there. But because I don't have fully enough9

information of the proposed grades and a lot of other10

information, it is difficult to say exactly where that11

disturbance would be.12

I know that it is going to be dramatically13

larger than the parking lot. I also know that it will14

not be a straight line, that it will be a curved line15

of some kind.16

MR. KEYS: Now, 14, tree number 14, what17

is that?18

MR. URBAN: That is a maple.19

MR. KEYS: And that is the one standing20

directly behind the --21

MR. URBAN: Directly behind the --22

MR. KEYS: -- 36-inch caliper sycamore?23

MR. URBAN: Yes.24

MR. KEYS: Okay. The next tree on your25
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list of endangered trees?1

MR. URBAN: Number 16.2

MR. KEYS: Sixteen. Okay. And the3

species?4

MR. URBAN: It's a sophora.5

MR. KEYS: Are those the three trees that6

you think are most severely affected?7

MR. URBAN: Number 7, number 14, and8

number 16 are the three trees that I think are most9

severely impacted.10

MR. KEYS: Now, going down the site, there11

is a screening barrier of pines that exists both on12

the property line and across the property line.13

MR. URBAN: Yes.14

MR. KEYS: Are you aware of those trees?15

MR. URBAN: Yes, but I do take issue with16

the description of those as screening trees. Those17

trees all have very, very tall clear trunks. There18

are no branches on the first 20 feet of those trees.19

They are very, very high branches. They are old,20

mature pines.21

Screening is actually done by the next row22

of trees back. There is another row of pine trees23

behind them. And while the sections show the mature24

pines as being branched all the way to the ground,25
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they are not.1

MR. KEYS: Does the concept drawing show2

trees being planted behind those pines?3

MR. URBAN: It does, but it's basically4

showing a lot of those trees being planted within the5

critical root zone of those trees.6

MR. KEYS: No further questions, Mr.7

Chairman.8

CHAIRPERSON GRIFFIS: Thank you.9

Did the ANC have any questions of Mr.10

Urban?11

MR. KOGAN: No.12

CHAIRPERSON GRIFFIS: Very well. Let's13

take 15 minutes. We will return for the last three14

minutes of the case presentation.15

MR. GRAHAM: May I clarify, however?16

CHAIRPERSON GRIFFIS: Yes.17

MR. GRAHAM: Are you really going to hold18

me to three minutes? It is clear on the record that19

our adversaries had considerably more time. And I20

thought that Mr. Keys himself at the beginning of this21

session said he wasn't going to object if I went over22

a bit.23

COMMISSIONER MAY: A bit. And I'll define24

the bit.25
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MR. GRAHAM: Okay. That's fine. I just1

want to know because I have --2

CHAIRPERSON GRIFFIS: What I am going to3

do is check our records again because I know staff had4

a different calculation, so did I, from the submission5

from ANC. So in that 15 minutes, I will keep working.6

You guys go relax. And we will establish a7

definitive time so that you can -- I'm sorry.8

Does the Board have questions of Mr. Urban9

before we recess?10

COMMISSIONER MAY: Yes.11

CHAIRPERSON GRIFFIS: Very well.12

COMMISSIONER MAY: I thought Mr. Urban13

would like that.14

CHAIRPERSON GRIFFIS: Let's finish you15

off, Mr. Urban. And then you can probably go.16

COMMISSIONER MAY: Yes. There we go.17

CHAIRPERSON GRIFFIS: Okay. Mr. May?18

COMMISSIONER MAY: I will go first. I19

will try to be fast.20

The first thing, Mr. Urban, that -- well,21

I should clarify one thing right away. Mr. Urban and22

his firm are doing some work for the Office of the23

Architect of the Capital. I am --24

CHAIRPERSON GRIFFIS: So he mentioned.25
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COMMISSIONER MAY: Although I work for the1

Architect of the Capital, I am not involved in any of2

that work.3

CHAIRPERSON GRIFFIS: Very well.4

COMMISSIONER MAY: So I want to state that5

clearly for the record.6

The first thing that Mr. Urban stated was7

that the information in the tree inventory and8

analysis was deficient and that you needed more9

information to evaluate survivability of the trees or10

the landscape plan overall. I guess my initial11

question is, is it because you didn't see information12

or because you know that it actually was not done?13

In other words, is it possible that the14

applicant's landscape architect actually did a more15

extensive analysis than is apparent in the materials16

that were presented to us? We don't always see17

everything.18

MR. URBAN: Certainly I would hope that19

there is an awful lot more information that is20

available somewhere. But I am only going on what I21

saw and what I would normally expect to give a client22

of mine if we were trying to evaluate the issues of a23

tree.24

We -- for example, at Dumbarton Oaks, we25
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have about 400 trees that we evaluated with a full1

page description of every tree, a document that looks2

like that, even the good ones. It doesn't -- we3

really think it is very important to establish the4

baseline of a tree, not only in making design5

decisions but also as you move through the process6

with determining if a contractor disturbed the tree or7

essentially establishing the basis of a tree.8

Now, I think that it is probably not fair,9

if I can counter my own testimony, -- my lawyer will10

kick me in the foot -- for an applicant to present all11

of that information.12

COMMISSIONER MAY: Thank you.13

MR. URBAN: However, we did get a report14

that appeared to be the arborist's report. I15

certainly wouldn't put that information level -- for16

example, the small tables that you might see on a17

drawing, probably it would be legitimate for the18

arborist to say, "This is a good tree," but we have19

other documents that look to me like the kind of tree20

report I might get from a sort of what I will call a21

Grade B arborist or someone who is just sort of22

putting out the least amount of information. And I23

didn't see signs that there was another level of care24

that had been taken with this collection of trees.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

345

MR. KEYS: Excuse me, Mr. Urban. Which1

list did you look at?2

MR. URBAN: That is the one with the3

arborist's letterhead on it. And then there --4

MR. GRAHAM: Submitted to the Board.5

MR. URBAN: It was submitted to the Board.6

And then there was --7

MR. GRAHAM: In response to the Board's8

question about this very topic. It's a July 12th9

letter. Here we are, July 12th, 2002 letter from you,10

Mr. Keys, to the Board.11

MR. KEYS: Did you examine the tree12

inventory in the condition report that was attached to13

the original application?14

MR. URBAN: I'm not sure.15

MR. KEYS: Did you see the original16

application of the applicant? It's a blue bound17

folder which Mr. Graham has.18

MR. URBAN: I was given excerpts out of19

that. I did not --20

MR. KEYS: You did not see the inventory21

--22

MR. URBAN: I saw inventories that I23

believe came out of that, but I did not get that book.24

I was given what I was told was all of the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

346

information out of there that I asked for. This is1

not the report that I was looking for, the one that2

arborists --3

MR. GRAHAM: This is the one prepared by4

Derruff Landscape?5

MR. URBAN: Yes, this one right here.6

MR. GRAHAM: You did review that?7

MR. URBAN: Yes, I reviewed that.8

MR. GRAHAM: And that is the one you are9

referring to as not offering sufficient information?10

MR. URBAN: Yes. I would have -- I11

assumed that was to be the most detailed.12

MR. GRAHAM: So when he describes a tree13

as being "stunted, declining, and infested with pine14

bark," -- and I've forgotten my Latin -- "and it's in15

poor condition," that isn't sufficient?16

MR. URBAN: Those are the trees that he is17

describing are the trees to be transplanted.18

MR. GRAHAM: I think he is describing all19

of the trees.20

MR. URBAN: But if you go to the trees21

that we are talking about that are on the last page of22

the report, they're unnumbered, the large trees, which23

is on the last page of his report, --24

MR. GRAHAM: That's right.25
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MR. URBAN: -- those are the trees that I1

am referring to. In those descriptions, there is2

nothing other than a one-word description.3

COMMISSIONER MAY: Is the Board asking4

questions or are we doing another cross-examination?5

CHAIRPERSON GRIFFIS: We're allowing him6

time efficiency for quick cross-examination of the new7

testimony on the Board's question, but I think that8

has been sufficiently --9

COMMISSIONER MAY: Yes. I will take over10

again if that is all right.11

CHAIRPERSON GRIFFIS: Yes.12

COMMISSIONER MAY: Part of the information13

that you handled out to clarify, you were talking14

about the condition of the trees, good, fair, poor. I15

am looking at the chart that came with this very16

helpful document, "Trees and Development." It17

actually talks about species tolerance, which I assume18

is different from the actual condition, in terms of19

calculating.20

MR. URBAN: Yes.21

COMMISSIONER MAY: When you walked us22

through what I thought was the calculation for, say,23

tree number 7 up there, it actually was based on the24

condition of the tree or was it based on the25
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tolerance?1

MR. URBAN: It's based on all.2

COMMISSIONER MAY: It's also because of3

tolerance?4

MR. URBAN: It's based on all of those.5

In the back of the book are many, many pages of tree6

species tolerance. And you go to that chart to get --7

COMMISSIONER MAY: Right. I am familiar8

with the concept. So when you did yours, you actually9

considered the tolerance of the tree and the condition10

of the tree, --11

MR. URBAN: And the age of the tree.12

COMMISSIONER MAY: -- even though that is13

not in this summary information?14

MR. URBAN: Yes.15

COMMISSIONER MAY: Okay. Then going back16

to tree number 7 again, which you described as being17

actually in poor condition, --18

MR. URBAN: Yes.19

COMMISSIONER MAY: -- that is one reason20

why the critical root zone is as large as it is21

presumably?22

MR. URBAN: Yes. That tree has a23

tremendous amount of die-back, has some bark rots in24

the base of it. I did not do any kind of root collar25
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excavation or other invasive methodologies that I1

would use if it was a tree I was doing for a client.2

I did not do a hazard evaluation on that3

tree, although I probably would believe that it is4

clearly in the group that would warrant a hazard5

evaluation.6

There is no root flare on that tree, which7

means typically that the soil has been put up on top8

of the tree at some point in its growth history, which9

I believe probably happened during the construction of10

the parking lot.11

There is a huge number of indicators,12

stress indicators, that would lead me to believe that13

that tree is in very poor conditions.14

COMMISSIONER MAY: How old is that tree or15

how --16

MR. URBAN: Well, the tree is a scale of17

40-inch DBH. One would normally use a formula of18

approximately a half-inch of DBH for each year of19

growth if I did, again, more invasive increment bores20

or other things that I might do if I really needed to21

know the age of the tree, but 80 to 100 years is22

probably a very reasonable beginning point for that23

tree.24

COMMISSIONER MAY: Not knowing much about25
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different species and how long they are expected to1

leave, that would probably or could push it into the2

over-mature range?3

MR. URBAN: Yes. I believe that that tree4

is in the over-mature range.5

COMMISSIONER MAY: I guess the point I am6

getting at is that although we know that it may be7

endangered by the construction, there is a possibility8

that this a tree that is very near the end of its life9

anyway. And if there is going to be any construction10

nearby, you would probably recommend a hazard analysis11

to the owner if that were your position?12

MR. URBAN: Yes, I would definitely13

recommend a hazard analysis on this.14

COMMISSIONER MAY: Okay. Do any of the15

other trees fall into that category of the ones that16

you thought were --17

MR. URBAN: I thought that tree number 1418

also was in that poor condition. And I believe also19

the amount of construction, both the building of the20

cupola and the other grading, plantings, other things21

that have happened around that tree, lead me to22

believe that that tree is in very fragile condition.23

COMMISSIONER MAY: Okay. That is all.24

Thank you.25
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CHAIRPERSON GRIFFIS: Ms. Renshaw?1

VICE CHAIRPERSON RENSHAW: Yes. I will2

make this quick, Mr. Urban. Thank you for your3

testimony.4

There are trees to be transplanted. It's5

on a tree impact study not numbered as far as an6

exhibit. And there are going to be new plantings that7

the applicant's landscape architect has described.8

On Exhibit Number 9, where we have the9

fair, good, poor ratings, there were, I counted, 3110

trees in poor condition, 37 trees in fair condition,11

out of 126, with 58 trees okay.12

MR. URBAN: Yes.13

VICE CHAIRPERSON RENSHAW: That's just by14

my informal count. So I wanted to know that, were you15

able to analyze whether or not these trees, these new16

trees or transplanted plants, are going to be able to17

survive? Did you analyze the home's irrigation18

watering system?19

We have just gone through a very dry20

summer. Plantings have died off left and right. And21

I wanted to know how much water. Is there a22

sufficient irrigation system? Were you shown any23

plans which show how these new plants are going to be24

handled?25
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MR. URBAN: I did look at -- on this1

drawing, you can see the green drawings, plants are2

the trees to be transplanted. I did inspect those3

trees and felt that generally most of those trees were4

reasonable candidates to be transplanted in terms of5

their health. However, there were other mitigating6

factors, mostly dealing with spacing and grades that7

were going to make these at least expensive candidates8

to transplant.9

It is very difficult to get the kind of10

large equipment in on the steep grades and the close11

spacing that these trees are to sort of pluck them out12

and put them somewhere.13

The other issue is that some of these14

trees are falling within the critical root zone of15

other trees. And so that makes them not a good16

candidate to transplant because I don't think you17

would -- you are sort of robbing Peter to pay Paul in18

that situation.19

With respect to the water system, I didn't20

inspect the irrigation system. However, we do not use21

spray irrigation when we are trying to establish22

transplanted trees, either transplanting within a23

landscape or newly planted trees, because the spray24

irrigation systems put a fine layer of water25
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everywhere on the soil.1

What we need to do is to really inundate2

those root balls for the first six months to a year3

depending on how large they are, sometimes as long as4

two years.5

And the industry has started using6

something called a gator bag. You probably see these7

bags, the green plastic bags, around newly8

transplanted trees. What that allows you to do is to9

fill those bags with a hose and drip that water10

directly onto the root ball, which is where you need11

it during that first -- especially the first six12

months are critical.13

So the fact that they have or do not have14

an irrigation system is irrelevant to the success of15

the transplant.16

VICE CHAIRPERSON RENSHAW: But these new17

plantings and transplanted plants will need a great18

deal of attention over the next two years?19

MR. URBAN: Yes. Within the industry, a20

plant that you are what we call field-collecting or21

taking -- a nursery plant is root pruned periodically22

every year or two years so that the root ball stays23

very tight. And so the American Association of24

Nurserymen's standards are for a root ball on a plant25
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that has had its roots confined.1

When you are field-collecting, the roots2

have grown out to a much larger area. So you have to3

put a larger root ball on the tree. And you also have4

a much greater stress when you do transplant that5

tree.6

One of the things that was brought up in7

the testimony was that all of the trees would be8

guaranteed. I know of no transplant company that9

warranties field-collected plants. It is not10

something that is done in our industry.11

The newly planted plants from nurseries12

certainly would be warranted, but we do not -- we13

don't even ask for warranties on any of our14

field-collected plants when we do that.15

VICE CHAIRPERSON RENSHAW: Thank you.16

CHAIRPERSON GRIFFIS: Any other questions?17

Last cross-examination of the new testimony?18

(No response.)19

CHAIRPERSON GRIFFIS: Very well. We will20

see you in 15.21

(Whereupon, the foregoing matter went off22

the record at 6:43 p.m. and went back on23

the record at 7:02 p.m.)24

MR. GRAHAM: I'm going to call Mr.25
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Handwerger. Would you please sit down here?1

CHAIRPERSON GRIFFIS: I have had time to2

confer with staff and my own notes. We are adding ten3

minutes to the clock, and we will stick to that.4

If there is, in fact, testimony, Mr.5

Graham, that you feel does not get in under this time,6

we will keep the record open for a written submission7

on that. And obviously that will be given to the8

applicant and received by the Board.9

MR. GRAHAM: Thank you.10

Mr. Handwerger, where do you live?11

MR. HANDWERGER: At 3743 Upton Street.12

MR. GRAHAM: Do you have a background in13

architecture?14

MR. HANDWERGER: Yes.15

MR. GRAHAM: And in urban design?16

MR. HANDWERGER: Yes. I have a Master's17

degree in architecture and urban design. And part of18

my background is some three years on the staff of the19

National Capital Planning Commission.20

MR. GRAHAM: Are you a registered21

architect in D.C.?22

MR. HANDWERGER: Yes, I am.23

MR. GRAHAM: I am going to hand you what24

has been distributed as an exhibit and ask you, did25
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you prepare that exhibit?1

MR. HANDWERGER: Yes, I did.2

MR. GRAHAM: What exhibit number are we on3

now? Is that 86, 87?4

CHAIRPERSON GRIFFIS: Eighty-five.5

MS. BAILEY: Eighty-five.6

MR. GRAHAM: Eighty-five. Okay. Exhibit7

85.8

(Whereupon, the aforementioned9

document was marked for10

identification as Exhibit Number11

85.)12

MR. GRAHAM: This appears to show some13

site lines. What is the point of this exhibit?14

MR. HANDWERGER: Well, the point is that15

in the applicant's discussion of the site, it has been16

inferred and illustrated by a section that the site17

lines on Upton Street are not critical.18

There is a section that they produced19

which shows a pedestrian on the sidewalk and his site20

line into the home's site blocked by the berm. And21

this exhibit is to -- I have completed their section.22

I have extended it. Shall I go point?23

MR. GRAHAM: Yes. Why don't you show us24

on the board?25
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MR. HANDWERGER: This part of the section1

was developed by the applicant. I have extended it2

into the parking area. And I have extended it across3

Upton Street and included the houses along Upton4

Street, including my own house, which is there.5

And what -- it is an obvious point, which6

is that from the upper levels and even on the7

sidewalk, the view into the applicant's site is not8

blocked by the berm. In fact, you easily see over the9

berm.10

This photograph is a photograph from the11

sidewalk in front of my house, which --12

MR. GRAHAM: Joe, just so the record is13

clear, that is the second page of the exhibit that we14

have submitted.15

MEMBER ZAIDAIN: Just so I am clear, these16

are renderings that were done by?17

MR. HANDWERGER: By me.18

MEMBER ZAIDAIN: By you? Okay.19

MR. HANDWERGER: This photograph, the view20

south from the sidewalk at 3743 Upton Street, you can21

clearly see that the cars are visible even at the22

sidewalk level.23

The second photograph is from the second24

floor of my own house. And you can see that the25
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parking lot is really in full view. This cone is an1

illustration of the site lines from the upper level,2

actually second level, of my house. My office is on3

the third level, and I have an even better view of the4

parking.5

The only other thing to say is that --6

well, there is another small point on this drawing,7

which is that the applicant's drawing of this section8

showed a four-foot retaining wall. I have illustrated9

what would actually happen in the construction of this10

retaining wall, which is that you have to excavate to11

the bottom of the footing and in order to do the12

excavation, the excavation extends more or less the13

depth of the footing. So if that's a four-foot14

retaining wall plus three feet for the footing, the15

disturbance and excavation will extend the same16

amount, about seven feet in toward the trees.17

MR. GRAHAM: Mr. Handwerger, I think we18

ought to stop now given our time constraints.19

MR. HANDWERGER: Fine.20

MR. GRAHAM: So we will do the rest by21

written submission.22

MR. KEYS: Mr. Handwerger, please don't go23

away. Joe, let me ask you. The drawing that you did24

that you labeled "Section BB," that is not intended to25
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be your house, is it?1

MR. HANDWERGER: It's intended to be the2

house where the Section BB is actually taken.3

MR. KEYS: I think that is what I wanted4

you to point out. Can you identify where Section BB5

is?6

MR. HANDWERGER: This is Section BB.7

MR. KEYS: Okay. Can you remove your8

drawing for that? And could you point to Section BB9

again?10

MR. HANDWERGER: It's there. My house is11

here.12

MR. KEYS: Okay. Now, in Section BB, if I13

extend this Section BB line, what does it strike in14

the parking lot?15

MR. HANDWERGER: If you extend it16

directly, it goes through here, which is pretty much17

at the level of the parking lot.18

MR. KEYS: Yes.19

MR. HANDWERGER: This is a little bit of a20

liberty of jogging it.21

MR. KEYS: So it's not really BB? It's BB22

plus? It's down the street a little bit?23

MR. HANDWERGER: No, it's not down the24

street a little bit.25
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MR. KEYS: Well, Joe, otherwise you don't1

get eight, nine rows of cars, do you? In your2

drawing, you show eight or nine rows of cars going3

across.4

MR. HANDWERGER: I am showing the backs of5

these cars here.6

MR. KEYS: Okay. So it is not quite on7

BB? It's a little off BB? That is all I am asking8

you.9

MR. HANDWERGER: Yes, it's off BB by that10

much. But if you took it through there, it would be11

no difference.12

MR. KEYS: Okay. And the horizontal13

scale, though not indicated, is accurate and14

consistent with the rest of the drawing?15

MR. HANDWERGER: Yes, it is.16

MR. KEYS: And the width of Upton Street?17

MR. HANDWERGER: I measured it. It is18

consistent.19

MR. KEYS: And the width of Upton Street20

is?21

MR. HANDWERGER: How wide is it?22

MR. KEYS: Yes.23

MR. HANDWERGER: Thirty feet.24

MR. KEYS: You are referring to the25
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roadbed of Upton Street?1

MR. HANDWERGER: Yes.2

MR. KEYS: I am looking for the street3

width, which would include curb distance.4

MR. HANDWERGER: Well, the width of Upton5

Street is 30 feet. The distance from the curb to the6

retaining wall all along Upton Street is 14 feet.7

MR. KEYS: Okay. Thank you.8

MR. GRAHAM: If I can redirect, Mr.9

Handwerger, is your cone of vision one degree or more10

than one degree? When you look at something, do you11

look at it in just one straight line across or do you12

take in a whole scope of vision?13

MR. HANDWERGER: Well, of course, you take14

in a scope of vision and you turn and you look in a15

number of directions. You don't look directly across,16

as this section is drawn.17

MR. GRAHAM: Thank you.18

Does the Board have any questions for Mr.19

Handwerger?20

CHAIRPERSON GRIFFIS: I think we are ready21

for your next witness unless the ANC has any22

questions.23

MR. KOGAN: No, none.24

CHAIRPERSON GRIFFIS: Very well.25
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MR. GRAHAM: Mr. Curtis? Mr. Curtis, can1

you tell us for the record your name and where you2

live?3

MR. CURTIS: My name is Wayne Curtis. I4

am at 3685 Upton, which is catty-corner to the5

property in question.6

MR. GRAHAM: When did you move to the7

neighborhood?8

MR. CURTIS: Exactly three years and three9

months ago.10

MR. GRAHAM: What attracted you about11

living in the neighborhood?12

MR. CURTIS: Quite frankly, it was one of13

the sales points of the realtor. We went to the14

second floor. We looked out the window. And he said,15

"Look how beautiful landscaped your institutional16

neighbor is. And they are a very cooperative17

neighbor." And that was one of the attractions.18

MR. GRAHAM: Do you have children?19

MR. CURTIS: We have three children. And20

the choice was either move to Maryland or buy this21

property.22

MR. GRAHAM: When you look out the windows23

of your home today, what do you see?24

MR. CURTIS: I see a nice landscape. You25
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really don't see much of the parking unless you go all1

the way to the third floor, but it's tolerable under2

current conditions. But under what is projected, it3

is not.4

MR. GRAHAM: What do you think the effect5

is going to be of what is projected?6

MR. CURTIS: Well, I am in the real estate7

business. And I guarantee you I am going to lose8

value, one. And I am certainly going to lose sight.9

MR. GRAHAM: You were one of the neighbors10

that asked to be in charge of construction and related11

issues in connection with this project. Is that12

correct?13

MR. CURTIS: Yes, that's correct.14

MR. GRAHAM: Did you attempt to have a15

discussion with the construction manager, Mr.16

Armentrout?17

MR. CURTIS: Yes.18

MR. GRAHAM: Were those discussions19

fruitful?20

MR. CURTIS: No. I think what we got was21

his best efforts under the circumstances, but they22

weren't sufficient to give us enough information to23

respond to, quite frankly.24

MR. GRAHAM: I am going to hand you a25
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document that I am going to ask to be put into1

evidence and ask if that is an e-mail you got from Mr.2

Armentrout.3

MR. CURTIS: It is, correct.4

MR. GRAHAM: Have you received any further5

communications from Mr. Armentrout other than a6

five-minute phone call?7

MR. CURTIS: That's it. Since this8

e-mail, yes.9

MR. GRAHAM: Would you please describe10

traffic in the neighborhood for us?11

MR. CURTIS: I am on the local traffic,12

neighborhood traffic, committee. We are the ones who13

are asking for the traffic study to be done by DDOT14

because right now it is literally dangerous to cross15

the street during the early morning hours and during16

the hours between about 2:30 and 3:30. And we just17

know that there need to be some additional enforcement18

and design issues dealt with.19

MR. GRAHAM: Thank you. That is all I20

have for this witness.21

CHAIRPERSON GRIFFIS: Mr. Keys?22

MR. KEYS: Mr. Curtis?23

MR. CURTIS: Yes, sir?24

MR. KEYS: Would you please repeat what25
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you believe the impacts of this proposed development,1

parking lot, are on your home?2

MR. CURTIS: I believe it is going to have3

a value problem. And I know that from a visual point4

of view, it is going to be horrendous. It is now5

going to be a visible parking lot from my first floor6

because if you really took a picture of it, we area7

actually elevated across and catty-corner. So where8

these elevations start, I will be looking down into9

what is being proposed on pavement from the first10

floor now.11

MR. KEYS: Mr. Curtis, does this12

development affect your use of your property?13

MR. CURTIS: At this point I don't know.14

MR. KEYS: Thank you. No further15

questions.16

CHAIRPERSON GRIFFIS: Board members? Mr.17

Curtis, what aspect of the real estate business are18

you in?19

MR. CURTIS: I develop real estate all20

over the country for Fannie Mae. I run a $3 billion21

development fund building homes in neighborhoods. So22

I know it very well.23

CHAIRPERSON GRIFFIS: Okay. Thank you.24

Any other questions?25
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(No response.)1

CHAIRPERSON GRIFFIS: Thank you very much.2

MR. GRAHAM: Ms. MacLeish? Can you please3

state your name and address and tell the Board what4

your profession is?5

MS. MacLEISH: I am Jane Macleish. I live6

at 3743 Upton Street. I have lived there since 1969.7

I have worked all of that time with my own business,8

which is a landscape design and building company. And9

I have worked on many large sites where earthmoving,10

tree care is part of the normal. I am a consultant to11

many country clubs and to many individuals,12

particularly with large sites where large trees are13

concerned. And I have worked on a few commercial14

sites here in Washington.15

MR. GRAHAM: Were you one of the neighbors16

that was involved in negotiations with the home in17

1985 over their proposal to build a new building and18

parking lot?19

MS. MacLEISH: Yes, I was.20

MR. GRAHAM: Was the neighborhood21

concerned about the aesthetics of the parking lot and22

the landscaping?23

MS. MacLEISH: Yes, the neighborhood was.24

It was a major undertaking. And the proposal was to25
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increase the size of the home enormously. And we1

worked very well with the committee to work with their2

architect and devise plans that were acceptable to3

everybody for setting the building back the way it is4

being set back and for producing sort of bucolic5

landscape that we felt would serve everyone, not only6

the neighbors but the people in the home.7

MR. GRAHAM: Did the home, in fact, enter8

into a written agreement with the neighborhood that9

has been handed up as an exhibit?10

MS. MacLEISH: Yes, they did.11

MR. GRAHAM: Can you identify that? Is12

that the second page of the document I am giving you?13

Can you tell us what the date of that is and who it14

is addressed to?15

MS. MacLEISH: The second page?16

MR. GRAHAM: Yes.17

MS. MacLEISH: Is May the 8th, 1985 to18

Jerrod Phalic, Ph.D.19

MR. GRAHAM: Is it countersigned on the20

last page of the document by the president of the21

Washington Home?22

MS. MacLEISH: Yes, Dorothy Pendergast.23

MR. GRAHAM: Did that document24

contemplated that open land would be kept open?25
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MS. MacLEISH: Yes, it did.1

MR. GRAHAM: Was there an effort taken to2

protect the significant trees along Upton Street and3

37th Street?4

MS. MacLEISH: Yes, there was.5

MR. GRAHAM: What will happen to those6

trees, as you understand it, based on the home's7

current plan?8

MS. MacLEISH: I think they will be more9

in danger. I think it is extremely hard on a site for10

construction. The trees have already gone through11

that construction phase once before. And I think the12

impact will be quite enormous.13

MR. GRAHAM: In 1985, would the14

neighborhood have allowed the building of this15

facility of 189 beds at that time without devoting a16

significant portion of the plot to this landscaped17

bucolic site?18

MS. MacLEISH: No, I don't think they19

would.20

MR. GRAHAM: How do you feel now that the21

home is trying to do that?22

MS. MacLEISH: I feel very let down by the23

home and somewhat betrayed because we have had24

wonderful relationships. And I would reiterate that25
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we all support the home and what they do.1

But I also feel that Washington is a2

particularly beautiful and important city for our3

country and that the landscape is important to keep4

and respect. And I feel that there is a certain lack5

of respect for what has been kept up until now. I6

feel very disappointed in it.7

MR. GRAHAM: That is all I have for Ms.8

MacLeish. I am sure that Mr. Keys will have more,9

though.10

MR. KEYS: Ms. MacLeish, could you turn to11

the paragraph 3 of the agreement that you are12

referring to?13

MS. MacLEISH: Paragraph 3, yes.14

MR. KEYS: And you testified just now that15

the home committed to dedicate this land for landscape16

space?17

MS. MacLEISH: Uh-huh.18

MR. KEYS: Would you read the second19

sentence, please, out loud?20

MS. MacLEISH: "The home has no present21

intention to otherwise dedicate the open land, and22

knowing the citizens' strong interest in maintaining23

as much open space as possible, the home agrees that24

if it should desire to otherwise dedicate the open25
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land, it will make this fact publicly known so as to1

allow members of the neighborhood to participate in2

the decision-making process prior to any formal3

application to the BZA concerning such change."4

MR. KEYS: Ms. MacLeish, isn't that5

exactly what has happened in this process where the6

home communicated with the neighborhood and the ANC7

prior to filing the application with the BZA?8

MS. MacLEISH: I don't feel that the home9

made a strong effort to --10

MR. KEYS: You are characterizing. I am11

just saying --12

MR. GRAHAM: Mr. Keys, please don't13

interrupt the witness.14

MR. KEYS: -- did the home contact the15

neighborhood prior to filing its application to16

discuss its plans with the neighborhood?17

MS. MacLEISH: I believe it did not.18

MR. KEYS: No further questions.19

CHAIRPERSON GRIFFIS: Board members,20

questions?21

VICE CHAIRPERSON RENSHAW: Ms. MacLeish,22

you have lived in the area for a long time. Would you23

comment on the traffic situation, the parking24

situation on Upton Street, please?25
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MS. MacLEISH: I really would because I am1

very concerned. We have a new family, for example,2

who has moved onto the street with four little boys.3

And the increased traffic of people cutting through4

Upton Street from Wisconsin down to Reno Road in the5

morning when children are going to school, you have6

the Hirst School preschool children, little babies,7

arriving with their parents at the same time Sidwell8

is, at the same time these people are cutting through.9

It's a hodgepodge.10

And to see -- you know, one of the little11

boys on the road just ran out in front of our car the12

other day. And there is so much going on. Cars are13

parked along this street from 5:00 o'clock in the14

morning. And it's -- I think it's very danger.15

VICE CHAIRPERSON RENSHAW: Thank you.16

CHAIRPERSON GRIFFIS: Any others?17

(No response.)18

CHAIRPERSON GRIFFIS: Very well. Thank19

you very much.20

MR. GRAHAM: Mr. Danzig? Mr. Danzig, I am21

going to hand you an e-mail. I am going to ask if you22

received that e-mail and from whom you received it.23

MR. DANZIG: I did. I received this24

e-mail from Mr. George Keys.25
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MR. GRAHAM: Was he representing the home1

when he sent you that e-mail?2

MR. DANZIG: He was.3

MR. GRAHAM: How long have you lived in4

the neighborhood? Actually, I should have started5

with your name and your address. Can you tell us6

that?7

MR. DANZIG: My name is Richard Danzig.8

My address is 3670 Upton Street, Northwest. And I9

have lived in the neighborhood for 25 years, since10

1977.11

MR. GRAHAM: Were you one of the people12

involved in negotiating the terms of the home's desire13

to build a new facility in 1985?14

MR. DANZIG: Yes.15

MR. GRAHAM: That discussion, was that a16

productive discussion and negotiation with the home?17

MR. DANZIG: Yes. I thought it was quite18

productive. We managed to agree on construction19

arrangements that mitigated the impact on the20

neighborhood, on landscaping arrangements that21

included a large investment, $100,000 in 1985 dollars,22

for landscaping. We narrowed the issue on parking,23

which we couldn't agree on, which eventually came to24

the BZA.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

373

MR. GRAHAM: Is this current effort by the1

home in your view an attempt to undo that negotiation2

and that agreement?3

MR. DANZIG: Yes. The agreement said very4

clearly that we couldn't agree on parking, that5

parking would be submitted to the BZA, that the BZA6

decision on this matter would be binding on both7

parties. I refer to the first paragraph, the end of8

the first paragraph, the full text there.9

And, further, when the BZA decided on 7510

spaces, I think it was clearly understood the 7511

spaces was the BZA order. And we all relied on that.12

I was surprised to read the parking report, which13

talked about 78 striped spaces and even more struck by14

testimony now that there are 89 striped spaces, quite15

apart from the number there. There is both a deviance16

from the BZA order; from our understanding in the17

agreement; and, indeed, from the representations the18

home has repeatedly made.19

MR. GRAHAM: Thank you.20

MR. KEYS: I have no questions, Mr.21

Chairman.22

CHAIRPERSON GRIFFIS: Do you have any idea23

why the situation in the environment is different now24

than it was in '85?25
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MR. DANZIG: Do you mean in terms of1

discussions with the home?2

CHAIRPERSON GRIFFIS: Yes.3

MR. DANZIG: My feeling is that the home4

developed a point of view with regard to this and felt5

that that point of view would prevail here. And my6

feeling is that I have to say that we were all7

affected by the fact that during this time, there has8

been a wide degree of non-conformance with the9

existing agreements. And I think that diminished the10

incentive to compromise and arrive at understandings11

because the attitude, I feel, was "We can do this. We12

can do as we like."13

CHAIRPERSON GRIFFIS: Has your attitude14

changed or the community's attitude changed since '85?15

MR. DANZIG: I don't think so. I think16

the attitude in '85 was "The home is a neighbor. We17

need to find a way of reconciling our different18

interests here."19

The home's proposal, which was20

nonconforming at the time, to build a new facility was21

understandable. And the building of the new facility22

was one that I think the neighborhood could adjust to,23

though it involved a lot of construction uproar, et24

cetera.25
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The expectation was that that would be1

done as part and parcel of efforts to control the2

parking according to the BZA order. And no such3

efforts in terms of mass transit controlled the lot4

really restricting to the number and the lot have been5

forthcoming.6

I think that the general attitude remains7

the same, which is that we have to find a way of8

reconciling our different interests.9

I might just add that I think -- and here10

I speak personally -- I am concerned for the home's11

capabilities here, but I feel as though they should be12

proceeding by the least drastic means necessary to13

achieve that. And I feel as though they have,14

instead, moved to the most drastic means; that is,15

pave it over, create more free parking spaces and the16

like. So I think that is part of the difficulty here.17

CHAIRPERSON GRIFFIS: Okay. Thank you.18

Any other questions?19

(No response.)20

CHAIRPERSON GRIFFIS: Good.21

MR. GRAHAM: I will cede my last 4622

seconds that the Board has graciously allowed me with23

a note that we may be putting in some additional24

stuff. We couldn't get in because I circumscribed the25
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testimony.1

CHAIRPERSON GRIFFIS: That is absolutely2

appropriate. That was your last witness, then?3

MR. GRAHAM: That is correct.4

CHAIRPERSON GRIFFIS: Indeed it was. Very5

well. Thank you all very much. Is there anyone here6

this evening who is giving testimony, persons giving7

testimony, in opposition? Indeed. Why don't we clear8

the table? Can I have all of you up or the first at9

least? Good. We're going to need to pull one extra10

chair out. If someone could avail themselves to help,11

that would be perfect.12

And, for clarification, this evening13

everyone has been sworn in. Everyone has filled out14

two witness cards. If you have not been sworn in, you15

need to stand up. Were you sworn in previously?16

Okay. Sit down. That's fine. If you were sworn in17

previously, then it is still binding this evening that18

you will be telling the truth. Very well.19

MS. BAILEY: Please raise your right hand.20

(Whereupon, witnesses in the case were21

duly sworn.)22

MS. BAILEY: Thank you.23

CHAIRPERSON GRIFFIS: Thank you all very24

much. Okay. I stated before -- perhaps most of you25
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weren't here -- you have three minutes each. The1

timer will go. And there will be a nasty sound at the2

end of three minutes. I will not interrupt you, as I3

have done in the past, to indicate that your time is4

running out. I will leave that to you to look at the5

monitors.6

With that, is there an established order7

you would like to go in?8

MR. ESPENSCHIED: Mr. Chair?9

CHAIRPERSON GRIFFIS: Yes. Just touch it10

once. Don't touch it again.11

MR. ESPENSCHIED: Are we on?12

CHAIRPERSON GRIFFIS: Yes.13

MR. ESPENSCHIED: I am representing14

ANC-3C. And I would like to request that I be granted15

five minutes.16

CHAIRPERSON GRIFFIS: I tend not to agree17

with you. Do you have an official representation18

letter from the ANC?19

MR. ESPENSCHIED: Yes, yes.20

CHAIRPERSON GRIFFIS: The difficulty here21

is, first of all, we have had very substantial22

representatives by the ANC. We also brought this up23

in the beginning in terms of the jurisdictions of24

ANCs. As the Board appreciates the involvement of25
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ANCs and all the ANCs, I would suggest that you take1

the three minutes allotted for persons testifying and2

if additional information needs to be submitted, that3

you can do that in writing. Unless others would4

object to that, that is the way I would like to5

proceed.6

Very well. Let's do that. We can give7

you the first or your choice of order if you would8

like. Would you like to go first? You know what?9

You need to turn it on and then leave it alone.10

Perfect.11

MR. ESPENSCHIED: I would defer to anyone12

who may be under time constraints. It has gone so13

late.14

CHAIRPERSON GRIFFIS: Well, this is going15

to go so quickly.16

MR. ESPENSCHIED: I am Peter Espenschied.17

I am a member of the planning and zoning committee of18

ANC-3C and have been designated by the chairman of the19

ANC to speak on behalf of the ANC's previously20

submitted resolution opposing the Washington Home's21

application for a special exception.22

The Washington Home was authorized 7523

parking spaces in their special exception of 1987. In24

1997, the Washington Home told this Board that 7525
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spaces continued to provide adequate and sufficient1

parking for the Washington Home's needs.2

Nevertheless, before filing the present3

application, the Washington Home had configured or4

reconfigured their parking lot with 89 marked spaces,5

which is 14 more than they are authorized to have, in6

direct violation of the BZA's existing orders.7

In fact, the Washington Home's own exhibit8

showing the existing conditions shows 86 spaces, which9

at least passively admits that they are in continuing10

violation of the previous orders.11

So it is unclear whether the additional 9812

spaces now requested would be added to 75 to produce13

173 or would be added to the actual 89 spaces to14

produce 187 spaces, thereby continuing the illegal15

operation by immediately violating whatever new order16

the Board may issue.17

When an institution has no trepidation in18

coming before you while violating your earlier orders,19

can there be any realistic expectation that they would20

comply with any new order any more faithfully than21

with the old orders?22

ANC-3C emphasizes to you that the23

Washington Home has submitted this application with24

dirty hands. They have engaged in a self-help25
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violation of the order under which they currently1

operate.2

In performing its obligations to maintain3

the integrity of the zoning plan, the BZA must not4

encourage the appearance that its orders can be5

ignored with impunity. Lacking any practical means of6

monitoring and enforcing its prior orders, the Board7

should at least place great emphasis on the8

expectation that any applicant that comes before it9

does so in a posture of complete compliance with10

previous standing orders of the Board.11

On this basis, ANC-3C urges that the BZA12

deny the Washington Home's application for a new13

special exception.14

CHAIRPERSON GRIFFIS: See that? Time to15

spare.16

MR. ESPENSCHIED: I left out some.17

CHAIRPERSON GRIFFIS: Oh, dear.18

VICE CHAIRPERSON RENSHAW: But you will19

submit your testimony?20

MEMBER ETHERLY: Yes.21

VICE CHAIRPERSON RENSHAW: Thank you.22

CHAIRPERSON GRIFFIS: Good.23

MR. ZUCK: I guess I will go next since I24

have to go. My name is Jonathan Zuck. I along with25
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my Weimaraner Hitchcock live at 3701 Upton, which is1

directly across Upton Street from the cupola that we2

have heard so much about. So I am directly across the3

street from the land in question.4

I come to these discussions with a great5

deal of skepticism about the whole ANC process and6

telling people what color doors they can have and all7

kinds of other things and, in fact, was in some early8

meetings of the neighborhood described as a dove when9

it came to these issues because I placed a great deal10

of presumption on the requests of the home and on the11

work that they do and the claims that they had made12

about their needs.13

This is a good example of where they might14

have been better served by not sharing the study and15

research that they had done because I think the16

submission of this could only be described as a late17

homework assignment.18

And Mr. Keys actually questioned someone19

about whether or not the home had, in fact, invited20

the neighborhood to provide input into this. And, as21

you can see, this is a neighborhood full of people22

that might have had input to make. Of course, that23

never took place.24

Even the meetings that have, in fact,25
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since taken place were simply to convince us either1

that we were wrong about the needs that they had or to2

further convince us that because of the good works of3

the home, that any request was justified.4

I think that what really essentially has5

taken place is that the home has taken both us and you6

for granted. And I think that, for that reason alone,7

we need to go back to the drawing board on some of8

their submissions and the studies that they have done9

to the extent that they could be called studies.10

I am very disappointed with the11

rigorousness with which this problem has been studied12

or addressed by the home, despite the good works that13

everyone in this neighborhood supports. And I reject14

the implication that because we don't want to see a15

173-space parking lot, that we are not supportive and16

not understanding of the good work that the home does17

for the community. I think that that testimony18

carries that implication, and I think it is important19

to separate that.20

I live across the street. Certainly21

issues related to safety are important to me, the22

value of my real estate, et cetera. But the bottom23

line is to Mr. May's question earlier about "Do we24

concede that more parking spaces are, in fact,25
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necessary?" I can only say that we don't, in fact,1

know the answer to that because attempts to address2

the problem have not been made because the study was3

flawed, at best. And so we don't know what4

requirements are actually necessary and when the peak5

times really are for the parking. And so I don't6

think we know the answer to the question about whether7

or not they need new space.8

The other question is about more rooms.9

Would we separate that out? Would we bifurcate that?10

Well, again, I would say that if we keep adding11

rooms, that probably implies that more parking spaces12

will be needed. So the notion of dealing with that13

separately also seems illogical because more rooms14

would seem to require more parking spaces.15

So, again, I think before some real effort16

has been made to address the issues that they face, I17

don't think we should be supporting this proposal.18

CHAIRPERSON GRIFFIS: Thank you very much.19

I am going to run through all the testimonies. And20

then you will be subjected to cross-examination and21

Board questions, although you have to leave, you22

indicated? You have to walk a dog?23

Mr. Keys, do you have any24

cross-examination? ANC? Mr. Graham? Board25
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questions?1

(No response.)2

CHAIRPERSON GRIFFIS: Have a good night.3

MR. ZUCK: Thank you.4

CHAIRPERSON GRIFFIS: Let's start at the5

very end and then work over. That way I don't lose6

track.7

MS. CURTIS: Good evening. My name is8

Dina Curtis. I reside at 3685 Upton Street. I live9

diagonally across from the Washington Home. I am a10

banking lobbyist here in Washington, D.C. I am a11

soccer mom. I am a personal shopper for three12

children and one husband. I am a --13

CHAIRPERSON GRIFFIS: Is the pay good for14

that?15

MS. CURTIS: There is a question for you.16

I have a good answer.17

I am the shuttle for 3 boys with 1218

friends and lots of cousins. I am here in opposition19

to the home's application because it has a serious20

impact on -- I believe it will have a serious impact21

on our way of life in our neighborhood currently.22

We moved into this neighborhood because of23

the beauty of the street and our home and our garden.24

Our children love walking to the park that is a block25
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away and love playing in the neighborhood.1

I must say in the morning taking them to2

school, some mornings it is quite challenging because3

I dodge traffic, I dodge busses, I dodge SUVs from the4

suburbs that want to take over the entire street.5

I don't send my children to the car 306

seconds before me anymore because I just don't know7

what we will find outside our doors because it is so8

different now.9

I hope that these things -- although the10

testimony of everyone has been very impressive and has11

really brought to light a lot of things that I had12

thought of but not so deeply, to hear them really13

shakes my heart because I am terrified at the thought14

of what more expansion in our neighborhood will do to15

my family.16

And we moved in this neighborhood because17

we are very supportive of the District. We had18

obvious choices to move to the suburbs and have19

greater space and greater landscape. We chose to live20

in the District because we are District residents.21

And I hope that you take it into your22

hearts the fact that that means a lot to us to live in23

the District and to have the environment that we24

currently have.25
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We volunteer for the home. We contribute1

financially to the home through the walk-a-thon and2

other projects. I hope that those things are measured3

as well because we love our neighborhood. And it4

would be terrible to see it evolve differently.5

Thank you.6

CHAIRPERSON GRIFFIS: Thank you very much.7

MS. FLANK: I'm Sharon Flank. I reside at8

3630 Upton Street, which is much farther down the9

hill. I have slightly different concerns.10

My small children try to cross that11

street. So traffic is, of course, of great import to12

us.13

CHAIRPERSON GRIFFIS: Cross which street?14

MS. FLANK: Upton.15

CHAIRPERSON GRIFFIS: Okay.16

MS. FLANK: Well, they try to cross 37th,17

too. We play Frisbee, and we watch the bats by that18

gazebo, the cupola. So we enjoy the landscaping19

currently in place.20

We are downhill. So storm water is of21

interest to us because at least four times a year, our22

grass is wet two feet in from water flowing down. We23

have had cars with six inches of water in them twice24

in the last year and a half. So we want to make sure25
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that there isn't a whole lot more paving up the hill.1

I'm the other person that Barbara Beelar2

referred to who went out and did counts. I stood out3

there for hours in the middle of the day on at least4

five occasions counting cars, watching who was going5

on, who was parking where, what spaces were empty when6

they came in, what was parked up along the street, and7

so on.8

I won't bore you to tears with the details9

of those calculations, but I can say that I looked at10

every tag on every car to see who was a guest if there11

was a guest tag, who was an employee, and so on.12

My counts ranged from 63 to 77 employees13

out of the total in the parking lot during those peak14

11:00 to 2:00 periods when I did those counts. That15

suggests that there is plenty of room, at least within16

the striped count.17

And I was probably the first person to18

say, "Wait. There aren't 75." I counted it over and19

over again. There were 89 spaces there. There is20

probably plenty of room in what is striped there to21

accommodate the home's employees.22

I should also note that, though this is23

legendary and not surprisingly, people will park as24

close to the door as they can. On Sundays as well as25
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on weekdays, I have on numerous occasions noted that1

the fire lanes are parked up with cars, even when2

there are spaces in the lot. And on Sunday, it's3

particularly egregious because you can see there are4

25 spaces, legal spaces, in the lot. And, yet, the5

fire lane is closer to the door.6

So there is no enforcement weekdays,7

Sundays. The only enforcement I ever saw in probably8

ten hours of standing there was somebody putting a9

nice note on the cars that said, "If you are not part10

of the Washington Home, you shouldn't park here." And11

that was it.12

So as a resident, it is important to us to13

make sure that there is -- they are pleasant14

neighbors, we enjoy the green space, but we would like15

to see a little bit more responsibility shown before16

we grant growth to an institution that hasn't followed17

the rules that we thought were set out a dozen years18

ago.19

Thanks.20

CHAIRPERSON GRIFFIS: Thank you very much.21

MR. FRAZIER: My name is Thomas Frazier.22

And I live at BB over there on your chart. I live at23

3721 Upton Street, Northwest. We were right across24

originally from the old building. And we were very25
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happy and very proud to see the home for the1

incurables build the new facility.2

I participated on the neighborhood3

committee, the ad hoc committee, that negotiated the4

agreement that you have before you. Quite frankly, we5

thought at that time that we had solved a good part of6

this problem and that we would never have to talk to7

you again or burden you.8

At that time, we came away with the very9

distinct understanding that there would be a10

continuation of the park land, dedication of the land,11

the park land, landscaping. And that was very, very12

important to our committee. We thought we had solved13

that problem forever.14

I was very disappointed to see when I did15

find out what they had in mind here, that they intend16

very much to rob a good part of the park land to make17

a huge parking lot, 140 percent greater than they18

already have.19

At the time that this committee, this20

Board, approved 75 parking spaces, they were convinced21

and we were convinced and the home thereafter we22

thought were convinced that 75 parking spaces were23

going to be adequate, then, forever. That now24

apparently according to their view turned out not to25
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be the case.1

I don't want to appear selfish because we2

like the home. We like what they do. We are proud to3

have them in the neighborhood. We love their4

landscaping. And we would like to leave it just as it5

is.6

CHAIRPERSON GRIFFIS: Thank you very much.7

Yes, sir?8

MR. BRAVIN: My name is Mark Bravin. I9

live with my wife, Sarah, and our two children at 401910

37th Street. We are the only home on 37th Street11

between Upton and Tilden. And our front door opens12

right out onto the Washington Home.13

I have been a resident of the District for14

over 20 years. We have lived in that house for about15

nine years. It was our first real home. We have16

lived in apartments in the District prior to that. We17

looked at about 50 houses before we finally settled on18

this one, which had the unique park-like setting,19

which you have heard so much about in the course of20

the hearing.21

We I think would be among the most22

directly affected by the proposal. And while I don't23

have any pictures or drawings comparable to Joe24

Handwerger's to show you, we look out right now over25
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an area that is very green. And while we see cars in1

the distance, we would see a wall and a parking lot2

when we open our front door every day and when we look3

out our front windows every day.4

So if this proposal is granted, we are5

going to be affected in our use and enjoyment of our6

property every day, not to mention the fact that for7

the period of a couple of years when there is8

construction, although I work late at night and try9

not to get up any earlier than I have to, I will be10

hearing the beep, beep, beep sounds of trucks backing11

up at 5:30 or 6:30 in the morning.12

I think that the process of having to go13

through that only to end up with a less attractive14

home to live in is unfair and unnecessary. I think15

the process that we have participated in over these16

months in hearing the various presentations has shown17

us that the District and this Board have shown a18

commitment to hearing what the community has to say19

about the factors that this government by law and20

regulation have determined to be necessary as part of21

the planning and decision-making process.22

I think one of the greatest defects in the23

approach that the home has taken in presenting their24

plans to the community was to give us too little to25
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really think about and to really force us to swallow,1

rather than to dialogue about what the options were, I2

think, in part, because they were afraid of the3

options, which might lead to some completely different4

solutions to their problem.5

I think we have been asked to accept that6

what they do in their parking lot is really the be all7

and end all of parking in the neighborhood. It is8

not. The post office at Wisconsin and Upton, their9

employees use our front as a parking lot every day at10

7:00 in the morning.11

CHAIRPERSON GRIFFIS: Good.12

MR. BRAVIN: Thank you.13

CHAIRPERSON GRIFFIS: Thank you very much.14

Okay. While everyone is at the table15

here, do we have any cross-examination, questions from16

the parties and the applicant? Mr. Keys, do you have17

any cross-examination? Mr. Graham? ANCs? Does the18

Board have any questions of the testimony we just19

heard? Yes, Ms. Renshaw?20

VICE CHAIRPERSON RENSHAW: Mr. Bravin, do21

you have any more in your testimony that you were22

going to go into? I don't want to keep everyone here,23

but do you have any more that you could enter into the24

record?25
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MR. BRAVIN: I don't have anything1

prepared, but I would be happy to complete my thoughts2

in writing if that would be helpful.3

VICE CHAIRPERSON RENSHAW: I think so.4

And I would suggest that any of the panelists do the5

very same thing.6

MR. BRAVIN: May we have a reasonable7

amount of time to do that? Just because of work8

demands, it would be difficult to do that in a few9

days.10

CHAIRPERSON GRIFFIS: Tomorrow night.11

VICE CHAIRPERSON RENSHAW: He jests.12

CHAIRPERSON GRIFFIS: Yes. We will13

establish everything that is going to be submitted.14

It won't be within the next two weeks. I can15

guarantee you that.16

Okay. Actually, I had a question, quick17

question, for Ms. Flank, who said you had undertook18

some of the counting and you counted 66 to 7319

employees. With "employees," that is the20

comprehensive word of the employees, all the people21

that are working in the facility, the nurses, the22

administration, the doctors?23

MS. FLANK: No. I checked employee hang24

tags.25
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CHAIRPERSON GRIFFIS: Okay. Just the1

tags.2

MS. FLANK: Although I should note that3

the doctors came and went during the course of the4

day. Those are not people who stay a whole day.5

CHAIRPERSON GRIFFIS: And when you had6

those counts where it was 66 to 73 employees, how many7

additional cars were in the lot? What was the total8

count.9

MS. FLANK: Sixty-three out of 116, 77 out10

of 111, 74 out of 115.11

CHAIRPERSON GRIFFIS: And of the total,12

you had no way to discern what or who those cars were13

that --14

MS. FLANK: I wrote down everything I15

could figure out about the cars.16

CHAIRPERSON GRIFFIS: Correct.17

MS. FLANK: And most of them were no tag18

besides the employee hang tags.19

CHAIRPERSON GRIFFIS: I see.20

MS. FLANK: Some of them had parking21

tickets for 4200 Wisconsin. And so in those cases, we22

noted them. Some of them had hand-scribbled, "I am a23

guest of Mrs. O'Connor." We noted that. We wrote24

down what we had.25
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CHAIRPERSON GRIFFIS: I see. If there was1

a guest written on the dashboard, that would not have2

been in the top count of 63, 74?3

MS. FLANK: Those were separate. We had4

counted those all separately, correct.5

CHAIRPERSON GRIFFIS: And, just to clarify6

the record, Ms. Curtis, are you related to one of the7

witnesses that testified before us?8

MS. CURTIS: Yes. I am related to Wayne9

Curtis.10

CHAIRPERSON GRIFFIS: There's nothing11

positive or negative about that. I was just trying to12

clarify. I admit --13

MS. CURTIS: You know Wayne.14

CHAIRPERSON GRIFFIS: -- there was a man15

in back beaming when you were giving testimony.16

MS. CURTIS: Good.17

CHAIRPERSON GRIFFIS: That's all the18

questions I have. Are there any other questions?19

(No response.)20

CHAIRPERSON GRIFFIS: Very well. Thank21

you all very much.22

Are there others that are giving testimony23

tonight? One.24

MS. FRAZIER: I'm Martha Rulon Frazier.25
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I'm with Tom Frazier. When we came to Washington,1

D.C. --2

CHAIRPERSON GRIFFIS: Actually, if you are3

going to say anything to the Board, you need to be up4

here on the mike.5

MS. FRAZIER: I thought I could scream.6

I'm sorry.7

CHAIRPERSON GRIFFIS: We can hear you8

fine, but you're not on the record.9

MS. FRAZIER: No. Would you like me to10

sign in?11

CHAIRPERSON GRIFFIS: Well, I need you to12

fill out two witness cards and give them to the13

recorder to my right. You can do that after you are14

done. I will put three minutes on the clock and tell15

you to -- yes, sir?16

Hold on just a moment. Mr. Keys has17

something to say. Oh, have you been sworn in?18

MS. FRAZIER: No.19

CHAIRPERSON GRIFFIS: Why don't we start20

with that? If you would, stand, please, and give your21

attention down to Ms. Bailey at the end of the desk.22

MS. BAILEY: Please raise your right hand.23

(Whereupon, witnesses in the case were24

duly sworn.)25
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CHAIRPERSON GRIFFIS: An important piece1

on testimony, clearly you can have a written2

submission in. What we tend not to really encourage3

is a lot of redundant testimony. So if there are4

unique things that you want to bring to the Board, now5

would be an absolutely appropriate time. You can6

first start with your name and your address.7

MS. FRAZIER: Martha Rulon Frazier. And8

my address is 3721 Upton Street. When we came to9

Washington, I moved into our house in 1946. When Tom10

and I were married, we moved away from the house. We11

lived on Warren Street and 37th Street. We came back12

to Washington when my parents retired. And we lived13

in this house. And we have lived there ever since.14

We have loved living there. And we have15

been very close to the home. My father when he was16

there built the front steps to the home. They had17

steps down to Upton Street.18

Things got a little bit hectic in '85 when19

they redid the home. And everything seemed to settle20

down again. We had a beautiful place. The home was a21

beautiful place across the street from us. The22

parking wasn't too bad. Even though the lights when23

they come in the parking place, they shine right in my24

window.25
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I still haven't screamed bloody murder,1

but I'm now, I'm now, asking you, please. I really2

don't want to live across from 173 spaces on McCatem3

with retaining walls and the lovely sycamore trees not4

there. It just is -- it's pretty bad to think about.5

I thank you very much for listening to me.6

I'm probably the oldest person in this group to speak7

before -- not that I am aged. It's just that I've8

lived there longer than everybody else.9

To rattle on, I used to walk across10

through the home and up to Sidwell Friends School. So11

I really have been there for a long time. It's not12

good what is going on now. The neighbors are divided13

more so against what is happening than for it. And14

that's not too good. That's not fun.15

Thank you.16

CHAIRPERSON GRIFFIS: And I appreciate you17

coming down and expressing your thoughts.18

Any questions from the parties or the19

applicant? Any questions from the Board?20

(No response.)21

CHAIRPERSON GRIFFIS: Very well. Is there22

anyone else here to give testimony tonight. either in23

favor or in opposition to this application?24

(No response.)25
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CHAIRPERSON GRIFFIS: It is 8:00 o'clock.1

Mr. Keys, do you want to come to the table? It is2

now your opportunity, as you well know, for rebuttal3

witnesses and then closing remarks. Do you have any4

rebuttal witnesses that you are planning on calling?5

MR. KEYS: I had, Mr. Chair, but I've6

decided against it. I think I am going to proceed7

with closing remarks.8

CHAIRPERSON GRIFFIS: What I would do is9

afford you the opportunity also. As we have10

submissions from the last witnesses, clearly you will11

have response time on those. I would leave the record12

open. If your rebuttal witnesses had written13

submissions that they wanted to fill the record with,14

we can accept those. Let me go right to closing now.15

MR. KEYS: Mr. Chair, what I am16

particularly concerned about is the opportunity for17

expert testimony. We were not aware that there were18

going to be experts to testify today.19

CHAIRPERSON GRIFFIS: Indeed, indeed.20

MR. KEYS: So I need time to get the21

information that was conveyed here once there is a22

transcript since they have no written reports to show23

my experts to be able to respond. And I hope that24

when you set the schedule, you will allow sufficient25
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time for the transcript to be available because I have1

got no reports to work from.2

CHAIRPERSON GRIFFIS: Okay. And that is3

appreciated. Do not let me forget that as we pick a4

date. And we will certainly make that available.5

Mr. Graham, you had a concern?6

MR. GRAHAM: No. But I assumed if he was7

going to be allowed to make closing remarks, I might8

be able to follow him.9

CHAIRPERSON GRIFFIS: That's an10

interesting assumption; however, not true.11

MR. GRAHAM: Okay. Then I will step back.12

CHAIRPERSON GRIFFIS: Good. Thank you13

very much.14

Also, in terms of rebuttal witnesses --15

well, shoot. We will get it all done. Mr. Graham,16

you will have the opportunity to resubmit information17

based on the new testimony of the rebuttal witnesses18

that Mr. Keys will submit. We are going to do all of19

this in writing, which is not unheard of for this20

Board. And so we will be prepared for all of that.21

We will go through all of this shortly.22

Mr. Keys, if you need a minute, you can23

take it. If not, it is up to you when you can --24

MR. KEYS: Yes. I'll just get a minute to25
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get organized and perhaps get some exhibit material to1

Beverly.2

CHAIRPERSON GRIFFIS: Take your time.3

(Whereupon, the foregoing matter went off4

the record at 7:57 p.m. and went back on5

the record at 8:02 p.m.)6

CHAIRPERSON GRIFFIS: Mr. Keys, when you7

are ready, sir.8

MR. KEYS: Thank you, Mr. Chair.9

Members of the Board, I am going to not10

make a point-by-point issue of the facts in this case,11

but I am going to try and hit what I believe are the12

relevant and the salient issues that have been raised13

and presented by the applicant and tie them back to14

the standards that I think that this Board is going to15

be looking at when it makes its judgment with respect16

to the application.17

I have given staff and I will make18

reference to three different decisions of the Court of19

Appeals of the District of Columbia that rule on Board20

action and the scope of Board action.21

The first one I'm going to just briefly22

mention is Bakers Local Union versus D.C. Board of23

Zoning. That was a 1981 case. I am offering that24

only for the proposition that in considering special25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

402

exception issues, that the Board's analysis needs to1

tie to the statutory, the regulatory criteria that2

relate to the granting of a special exception, and3

that information that comes in that doesn't pertain to4

those criteria can be disregarded and should be.5

The second case that I want to mention is6

the Gladden decision. It's Gladden versus D.C. Board7

of Zoning Adjustment. It's a 1995 case. That simply8

restates the clear injunction that the Board is not9

required to defer to ANC concerns. And it makes very10

clear what the meaning of great weight is in terms of11

those concerns must be met when they are expressed by12

the ANC with reasoned information. Again, this case13

stands for the proposition that the Board's discretion14

in special exception cases is extremely limited.15

I would like to put the proposition as16

follows. A special exception is distinct from a17

variance in that the special exception lays out18

objective criteria which if met entitle the applicant19

to relief. And I think that is the focus that these20

cases go toward.21

The third and final case that I am going22

to mention is Neighbors on Upton Street -- it's the23

other end of Upton Street -- versus the D.C. Board of24

Zoning Adjustment. Again, it's a case that involved25
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parking issues. It's a case that involved an1

institution in a residential neighborhood. In this2

case, it was the Levine School of Music.3

And simply as a side note, we have ANC-3F4

represented opposing the applicant in that case with5

the argument that off-street parking would be6

inadequate and that the shortage of off-street parking7

would adversely affect the ability of on-street8

parking in the area.9

This situation that we have in this case10

is the exact opposite argument that is being advanced11

now by the ANC. Much reference has been made in the12

testimony of the opponents to this application of what13

happened in 1985. Simply put, I am going to suggest14

that what happened in 1985 is that in estimating the15

institutional needs of the Washington Home and16

estimating the requirements of a nursing home of 18917

beds at the time, that the Board simply got it wrong18

and that what we have been attempting to do in the19

course of this hearing cycle is to try to establish20

based on the evidence of our experience of what has21

happened in those last 20 years, why the record, the22

empirical record, the data, indicates that 198523

decision limiting it to 75 spaces was wrong.24

There are several things that have25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

404

happened. We have already heard testimony regarding1

the internal changes at the home. The home has more2

employees than it did in 1985; in part, driven by the3

health regulatory environment that requires staffing4

ratios that are higher than they were before.5

One additional change is a change in the6

nature of the home. The home is now receiving a7

larger number of subacute care patients, which impacts8

the parking environment, more professional visitors,9

shorter-term visits. And that increases parking10

demand.11

There is one other way in which the12

intervening 20 years have changed the environment.13

And I want the Board to take particular note that it14

is not rebutted by the opponents of this project that15

one of the important changes in the environment has16

been the consistent loss of unrestricted parking17

spaces in the neighborhood.18

When the home had 75 spaces, there were 5019

more unrestricted parking spaces on the street. That20

has changed. And I would submit that if you look at21

the parking numbers, you will see that that critical22

loss of street parking affects what we can do with the23

site and our ability to accommodate the people that24

use that site and need access to the home on a daily25
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basis.1

Right now we have information and evidence2

in the record that again has not been challenged that3

there are on the data submitted by Grove/Slade 1364

automobiles at peak hours.5

It is also on the record that presently 206

percent of the home employees take public7

transportation, 10 percent car pool, and 4 percent8

walk. That represents a third of the home employee9

population already choosing a means other than a10

single-occupancy vehicle.11

We think that is important, especially12

against the context of a comparable situation or a13

similar situation at National Institutes of Health,14

where financial incentives for mass transit use, the15

actual proximity of mass transit, -- they're right on16

top of a station -- yields a far lower number of17

people availing themselves of mass transit.18

The other significant thing about this19

project and this proposal is how substantially20

underbuilt this property is at the present time and21

how little change there is with the addition of a22

2,000 square foot addition and, instead of repeating23

the inaccurate assertion that we are building a one24

and a half-acre parking lot, the one-acre parking lot25
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is already there. We are proposing to add 18,0001

square feet of additional surface.2

Even after the construction of improved3

parking, additional sidewalks that will occur, and4

with the addition of the four-bed hospice, the FAR in5

this project only moves marginally from .53, which it6

is now, to .54 after the addition of the hospice.7

The lot occupancy after construction of8

the hospice only goes to 22 and a half percent. And9

this should be seen against the criteria that is the10

basis for what R-1-B zoning entails. This property11

remains substantially committed to open space,12

substantially committed to grass space.13

Right now impervious parking would occupy14

25 percent of the site under our proposal based on the15

area of the parking plan for 173 spaces. Another 2516

percent is accounted for less by the building. Over17

half the site is green space.18

Much has been made of the fact that the19

home is in violation of this Board's 1985 order. Yes.20

And that is why we are here, trying to rectify and21

find relief for the situation because on a daily basis22

the home is parking anywhere from between 60 to 7023

cars on the lot over and above the number of spaces24

that are available. And the basic reason for that is25
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spaces simply are not available on the street.1

The Office of Planning set out the2

criteria that the Board needs to evaluate in looking3

at this project. The first is whether the home is4

fulfilling its obligations under the zoning5

regulations -- and that's 219.3 -- to provide adequate6

parking for its employees, its occupants, and its7

visitors.8

We think the record is unmistakably clear9

that the home is not fulfilling its obligation to10

provide adequate parking. We have submitted11

information from Grove/Slade indicating its studies12

and its conclusions with respect to that. That13

information is not rebutted by any competing set of14

figures coming from a traffic expert who has taken the15

time to make assessments or counts at the site. We16

think the traffic counts indicate the nature and17

extent and the magnitude of the problem that we are18

facing.19

The next criteria that bears on this is20

whether the changes that we are proposing to the site21

can be accommodated without an adverse impact on the22

neighborhood.23

Now, you have heard various accounts and24

allegations and impact. As much as I respect the25
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need, the desire to freeze the existing situation, I1

don't think that's within the power of the neighbors2

to exact.3

More particularly, the consistent4

expression is we're losing our park. We are losing5

what we see when we look out of our second floor6

window, when we look out of our front door.7

I would submit to the Board that citizens8

are not entitled to a visual easement. They're not9

entitled to a vested view over someone else's property10

and that this Board has to look at the impacts in11

reason and measurable terms. And I don't think that12

the aesthetic value fits into the criteria that are13

set forth in the regulations.14

Now, in saying that, I don't want to15

suggest that the home hasn't gone to considerable16

effort and considerable expense to acknowledge17

people's vested interest in the status quo. And I18

think you have seen in terms of how we have chosen to19

site the parking lot, the amount of money and time we20

have spent in trying to mitigate the visual impacts21

that we are sensitive to that, but that is not a22

regulatory standard by which this application should23

be judged.24

One important element and one real element25
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of adverse impact is the storm water issue because1

this lot currently provides no storm water management,2

no storm water control either in terms of quality or3

quantity.4

It wasn't required until the time the5

regulations were -- the building was erected in6

1987-1988. What we are proposing as part of the7

application is to go further than the regulations8

currently require. And we will provide storm water9

management for the entire site.10

Now, in our view, that resolves or takes11

away one of the significant impacts that our site12

would have on the neighborhood. And that is the water13

runoff. In fact, we have gone beyond mitigating. We14

have actually enhanced the current situation. We have15

improved the current situation.16

Finally, the regulatory standards for the17

special exception also make reference to the general18

standards at 3104.1 for the special exception. I19

would note that what it says is that the Board needs20

to ensure that the special exception can be21

accommodated without adversely affecting the use of22

property, adjoining property, the use of property.23

I would submit to you that there has been24

no evidence presented on the record that any one of25
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these people has had the use of their property1

impacted. Now, they may consider that the loss of2

someone else's trees and the loss of a view diminishes3

the economic value that they might expect on resale,4

but that doesn't amount to an impact on the use of5

their property.6

Far from that, the applicant's view is7

that by handling its site traffic on its site, by8

making the smallest adjustment to its site, by trying9

a more efficient parking scheme, we can by increasing10

the parking area 30 percent park significantly more11

cars on that site. That pulls traffic out of the12

neighborhood circulating, looking for parking spaces,13

and does what we need to do, which is to comply with14

the city's requirements in terms of keeping fire lanes15

accessible and do what the regulations require, which16

is handle our parking on our site. I think this is17

consistent.18

And I was gratified that the Department of19

Transportation and the Office of Planning both20

recognized the value in the transportation planning of21

the city that this represents.22

There was one further standard that was23

attempted to be brought in. And that was that this24

Board has the responsibility to impose traffic25
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management requirements, propose that the applicant1

move to fulfill the city's goals with respect to air2

quality standards, which is where it speaks of the3

desire to move people from single-person vehicles on a4

commute to mass transit. It was encouraging all city5

agencies when they had discretionary approval to try6

to move people in that direction.7

I would suggest to the Board that that is8

not this case, that the Board's span of authority and9

scope in a special exception does not include the10

ability to go and pick and choose from the DCMR to11

fulfill policies of the Board that don't relate back12

to these exact standards.13

And the standards at issue here relate is14

the application providing an adequate parking for its15

own needs, thereby not burdening city streets; and,16

secondly, is the adjustment to the site adversely17

affecting the neighborhood or adversely affecting the18

use of adjacent and adjoining property?19

We think the record, the full record --20

and I am not going to go in detail -- to support each21

assertion that the record, when reviewed, will support22

the applicant's claim that a 173-space parking lot is23

a reasonable accommodation to meet the requirements of24

the regulatory scheme that you have before you.25
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Thank you.1

CHAIRPERSON GRIFFIS: Thank you very much,2

Mr. Keys. That would then conclude our public hearing3

portion of this case. Let us go to set the date on --4

we could go straight into deliberation. However,5

having asked for submissions, let us set a6

decision-making on this.7

Noting that we need to get the transcripts8

of this to the applicant and to the parties, for that9

matter, I would suggest that we look for either a10

special date in December or the first of January for11

the first meeting in January.12

MR. MOY: Yes. Good evening, Mr.13

Chairman. I think what would work well would be a14

special meeting on the 17th of December. Working15

backwards, we could have responses in to the Board by16

the 10th of December, comments in by November 26th.17

That affords sufficient time for18

transcripts to come in to the office. Is that doable?19

MR. KEYS: I think that is doable. Do you20

intend that the parties submit proposed findings of21

fact for the Board's consideration?22

CHAIRPERSON GRIFFIS: Yes, yes.23

MR. KEYS: You have them for the hospice24

portion of the case, I believe.25
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CHAIRPERSON GRIFFIS: Indeed.1

MR. KEYS: Do we consolidate now since we2

are off the bifurcation?3

CHAIRPERSON GRIFFIS: Yes. Hopefully4

those are all electronic and you can do those5

automatically.6

Mr. Graham and Mr. Kogan, do you want to7

just come up? Also what I would ask in the findings8

of fact and conclusions of law submission, if one is9

moved to give proposed conditions for the Board's10

recommendations, I will direct you and caution you.11

Any conditions that come in clearly need to go12

directly to the case. That is fairly obvious.13

Secondly, the Board looks to how14

conditions could, in fact, be enforceable. That is,15

for instance, if you wanted to regulate airplane16

traffic over the home, that would be beyond our17

jurisdiction. And, therefore, it is not worth putting18

in a proposed condition on that case. I hope that19

outrageous example gives my point.20

What else? Are you clear? Do you folks21

get the dates?22

MR. KOGAN: I have the dates, but I am not23

clear on what is required on what date.24

CHAIRPERSON GRIFFIS: I don't want to25
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leave without an understanding of exactly what it is.1

So we are going to now go to submissions. And then2

we will give you the dates of those submissions. Then3

we will redo the whole thing so everyone is clear.4

MR. MOY: Once again, submissions.5

Submissions could be forwarded on November the 26th.6

All right? Then allow two weeks to have responses to7

those submissions due to the Board on December the8

10th, with the special hearing on the 17th of9

December.10

CHAIRPERSON GRIFFIS: And the submissions11

will include?12

MS. BAILEY: Before I do that, Mr.13

Chairman, I just wanted to say that December 10th14

would also be the time for the findings of fact and15

conclusions of law.16

The submissions that I have, Mr. Chairman,17

are the applicant can provide written documentation to18

rebut the expert witnesses that were presented by Mr.19

Graham today, proposed conditions, written testimony20

of persons in opposition, and the findings of fact.21

There were a few other things mentioned,22

Mr. Chairman, but I am not quite sure if those have23

reached the status of submissions. And I will just24

mention them briefly.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

415

Mrs. Renshaw had inquired about additional1

information from the Office of Planning. I am not2

quite sure if that is necessary or if she still wants3

that information.4

CHAIRPERSON GRIFFIS: I think that is the5

additional report on the nonaccepted new information.6

VICE CHAIRPERSON RENSHAW: That's correct.7

MS. BAILEY: Okay.8

CHAIRPERSON GRIFFIS: So that is moot.9

MS. BAILEY: And does the Board want the10

applicant to look at alternative mechanisms for11

providing parking at the site? There was some12

discussion about maximizing the efficiency of parking13

at the site. Was that an item for the applicant to14

review, Mr. Chairman?15

MR. KEYS: Mr. Chairman, I don't think16

that was specifically called for, in any event. I17

think that that would be in the proposed order if18

there were conditions that we thought were appropriate19

for the Board's order to control the future20

enforceability of the Board's requirements.21

CHAIRPERSON GRIFFIS: I would tend to22

agree. I'll let you guys handle it.23

MR. GRAHAM: I think the other thing that24

I heard was that when Mr. Keys submits something in25
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opposition or experts, if there is something that has1

been left out, we are allowed to respond to that2

within this time frame, I gather. Is that accurate?3

CHAIRPERSON GRIFFIS: Yes. The submission4

of rebuttal witnesses will be able to be5

cross-examined in writing on the new testimony that is6

presented in them. And that would be in the7

submission time period and then the response period.8

MR. KOGAN: I heard two dates for the9

findings.10

CHAIRPERSON GRIFFIS: Actually, let's make11

sure we get through all of the submissions so everyone12

has the total list. And then we'll make sure that we13

have the dates correct.14

MS. BAILEY: Those are all the submissions15

I have, Mr. Chairman.16

CHAIRPERSON GRIFFIS: Okay. Board17

members, did you have notes of anything else that we18

were requesting?19

MR. GRAHAM: I'm sorry. I thought the20

last thing was that some of the people that we cut21

off, we may put in some of the rest of what they would22

have testified to.23

CHAIRPERSON GRIFFIS: Oh, absolutely.24

Yes. I thought she mentioned that, but that is fine25
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to reiterate.1

MR. GRAHAM: I'm sorry. I probably didn't2

understand it. I'm sorry.3

CHAIRPERSON GRIFFIS: Okay.4

MR. KEYS: And the date for those5

witnesses would be the 26th.6

CHAIRPERSON GRIFFIS: Is that correct?7

MS. BAILEY: Yes, exactly. Now, the8

findings of fact, December the 10th was the date I9

have. Was there a different date? December the 10th10

for the findings of fact?11

MR. KOGAN: That is the date. December12

10, right.13

CHAIRPERSON GRIFFIS: Is that everyone's14

understanding?15

MR. KOGAN: Yes.16

CHAIRPERSON GRIFFIS: Ten December. Okay.17

MR. GRAHAM: So that is a dual date. That18

is not only for responses but also for the submission19

of findings of fact and conclusions of law?20

CHAIRPERSON GRIFFIS: Right. To be21

totally clear, obviously we have the first submissions22

that come in that need to be responded to that have a23

time period. There is no response to findings of24

fact. We ask that of everybody. So when they're25
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submitted, they are in. And we look at all of them1

together, which is why we had that.2

So let's run down one more time. Dates3

for the first submission?4

MS. BAILEY: The decision date is5

scheduled for December 17th. The submission of6

materials, that's November 26; the responses to those7

submissions and the findings of fact, December the8

10th.9

Did you want to also go over what the10

submissions, Mr. Chairman, are?11

CHAIRPERSON GRIFFIS: No. Is everyone12

clear on submissions? Let me ask this question. Is13

everyone clear on dates?14

MR. KOGAN: I think so.15

CHAIRPERSON GRIFFIS: Anything else you16

want to do tonight or should we go home?17

(No response.)18

CHAIRPERSON GRIFFIS: Very well. I thank19

you all for your patience, appreciate this, look20

forward to your submissions. And this would then21

adjourn the 15 October, 2002 BZA.22

(Whereupon, at 8:29 p.m., the foregoing23

matter was adjourned.)24

25


